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Roman law was transformed by the acquisition of an empire:
rules derived from a deep republican distrust of magisterial
powers gave way to those of an authoritarian imperial government.
This development has been described as a replacement of the
traditional procedures of the Roman Republic by a new
administrative procedure, theognitio extra ordinemand the
change is normally ascribed to the Roman emperors. | will argue,
however, that there were in fact three distinct developments. First,
the traditional Republican procedures were replaced, over time, by
a summary investigative procedure that we can legitimately refer to
ascognitio. Second, the investigative procedureofnitiowas
itself modified, when special kinds of crimes were investigated
accordingto specialrules(extraordinen). Third, this new—and
originally extraordinary — investigative procedure came, by the
time of Justinian, to be the normal one.
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|. Introduction

Litigants under the Republic had an impressive array of
rights; a citizen participated in legal proceedings as a more or less
voluntary act of submission to his peers, and the role of
magistrates was severely limited. In its original form, that of the
legis actiq civil procedure was nothing more than a mechanism
for enforcing individual statutes; the magistrate merely presided
over the formalities, and helped the litigants decide on a suitable
iudex normally a private citizen, to decide on the facts. In the
formulary procedure the praetor had more scope, but investigation
of facts and final judgment were still reserved for independent
judges. Even a criminal triadjgaestig applied this same concept
to one of the “public” wrongs: the praetor presided over
selection of the jury and the conduct of the case, but the facts were
assessed by a paneliatlices These basic principles were an
important part of the Roman political consciousness; Romans
inherited not only a deep suspicion of monarchical and
magisterial power in general, but a fundamental conviction that
lawsuits should be decided by private citizéis (

The traditional procedures did not survive the acquisition of
an empire. The Roman government came to use a more free-form
inquisitorial process, in which officials conducted their own
investigations and passed judgment, and over which the litigants

1) The devolution of jurisdiction in private matters was attributed to
Servius Tullius; Dion. Hal. 4.25.2. See also Ciep 5.3 andClu.
43.120:Neminem voluerunt maiores nostri non modo de existimatione
cuiusquam, sed ne pecuniaria quidem de re minima esse iudicem, nisi qui
inter adversarios convenisset.
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themselves had markedly less control. The development is neatly
described in the legal textbooks as a transition from the
procedures oflegis actig formula andquaestioto a new
procedure, known variously asgnitig cognitio extraordinaria

or (most commonlyxognitio extra ordinemThe change has
been explained as the logical consequence of the new political
situation: cognitio extra ordinems seen as the tangible
manifestation of the new constitutional and legal order initiated by
Augustus, and the first emperors thus appear as radical reformers
of the Roman legal procedui. (

| will argue that the impact of the emperors on the law was
more limited. The emperors were personally involved in the legal
business of the empire, and they introduced important changes
in both substance and procedure, but it is only modern jurists
who treat their innovations as a coherent whole. The courts of
medieval and modern Europe that adopted Roman legal principles
were the descendants, paradoxically, not of the traditional
Republican courts which are at the heart of Roman legal thinking,

2) E.g. Max KASER, Das rémische Zivilprozessregh2nd ed. by Karl
HAackL (1996), 435 ff.; also KSER, “The Changing Face of Roman
Jurisdiction”, 1J 2 (1967), 129-143, at 137: “In all its forms, tbegnitio
procedure belongs in the particular sphere of activity optheceps It is in
fact an imperial law of actions, quite separate from the traditional
constitutional principles of the Republic and from the ordinary divided
process, in the same way that freeuswas a treasury under the exclusive
authority of the Emperor or that the imperial provinces were governed
entirely by the Emperor”; . 811, “La 'cognitio extra ordinem': da Augusto a
Diocleziano”,ANRWII.14 (1982), 29-59, at 31: “La nascita della procedura
'straordinaria’ coincise, come € noto, con l'affermarsi del principato ed
apparve, nelle sue varie manifestazioni, come una delle espressioni della
tendenza del principe a far sentire sempre piu la propria presenza con
interventi ‘creativi' anche nel campo del diritto”.
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but of the bureaucratic courts in which administrators conducted
cognitiones The modern procedures required an appropriate
pedigree, and both the expressamgnitio extra ordinenitself,

and the whole conception of a coherent legal system based on a
new procedure, were invented in the nineteenth century to provide
one §).

The terminology used by modern scholars varies: they speak
of ius novum- placed by the emperors alongside the traditional
ius civileand theius honorarium— and more commonly of a
cognitiosystem, otognitio extraordinarisand ofcognitio extra
ordinem But the Romans themselves were much less
categorical; they talked about new law, abmgnitionesabout
extraordinary cases, and aboabgnitionesthat were

3) Particularly important were the views of F.\ON SAVIGNY, System
des heutigen rdmischen Recbt$1841), 63ff, adopted by A. F.URORFF,
Roémische Rechtsgeschict2t¢1859), 4-11; the first detailed study was that
of Otto Ernst ARTMANN, Der Ordo Judiciorum und die Judicia extraordinaria
der Rémer(1859). Objections were raised almost immediately by M.
WLASSAK, Kritische Studien zur Theorie der Rechtsque(E884), esp. 70:
“Unsere modernen Juristen betrachten es nicht selten als ihre Aufgabe,
auszubauen, was die R6mer nur begonnen hatten. Dem Dogmatiker, der fr
die heutige Praxis arbeitet, wollen wir dies Recht auch keineswegs
verkiimmern; allein im vorliegenden Falle gebihrt nur dem Historiker eine
Stimme”. See also the pointed comment by FergusA®, in his review
of A. N. SHERWIN-WHITE, The Letters of PlinyJRS58 (1968), 218-224,
at 222: “Discussion of the term’s meaning ... is fruitless; for, firstly, it is
not used by any ancient writer, legal or otherwise; and, secondly, it could
not have been so used, since 'extra ordinem' is invariably an adverbial phrase.
| would submit that there was no such thingagnitio extra ordinerh See
also R. RESTANQ, “La 'cognitio extra ordinem': una chimeré&8PHI 46
(1980), 236-237, esp. 237: “lcdgnitio extra ordinemNon esiste. Esistono
le cognitiones extraordinarigeesistono glextraordinaria iudicia esistono le
extraordinariae actionesMa lacognitio extra ordinemnel senso abitual-
mente attribuito — che tutti attribuiamo — a quest’espressione, ripeto, non
esiste. Né nelle fonti, né nella realta”.
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extraordinary, but they did not regard these things as a new
system of justice.

The profound gap between the ancient categories and the
modern ones is clearest in the caseiud novum The
expression has been used by some scholars as an umbrella term
for the various legal innovations introduced under the emperors
(4. Butitis equally clear that this usage is completely without
justification in the ancient source8).( For the Romans
themselvesus novumwas simply new law, without any special
connection to the emperor or to anyone efe Gaius, for
example, uses the term to call attention to new principles in the
law of inheritance which had be considered alongside the old
ones. His initial formulation does, at first sight, look as though
he is using important new categories: “An inheritance pertains
to us either under the old law or the neW): (But in fact this
means simply that there were new rules as well as old ones;
there had originally been only two ways to succeed to an estate
on intestacy, but decisions of the emperor, and the senate, had
created other kinds of succession. Other texts talk dbges

4) E.g. S. ReCcOBONQ, “Cognitio extra ordinem: Nozione e caratteri del
'ius novum", RIDA3 3 (1949), 277-293; B. BNDI, “lus Novum”,
Novissimo Digesto Italian® (1957), 385-6. For a brief history of the term
see A. A. SHILLER, Roman Law: Mechanisms of Developménd78),
533-537.

5) WLAsSsAK (above, note 3) 67-8.

6) Auct. ad Her 2.20; Gell. 12.13.3:Si aut de vetere”, inquanfiure et
recepto aut controverso et ambiguo aut novo et constituto discendum esset,
issem plane sciscitatum ad istos quos ticis

7) Dig. 5.3.1:Hereditas ad nos pertinet aut vetere iure aut novo
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novae and aboutus antiquumandius vetuq®). The Roman
lawyers kept track of the legal changes introduced by imperial
decisions, irsenatus consultand in juristic interpretation, but
they never spoke of these things as a coherent whole, or as
something associated with the emperor.

Much more common in modern discussions is the expression
cognitio extra ordinem Some scholars prefezognitio
extraordinarig and others tend to use the wocdgnitio or extra
ordinemalone, but what they have in mind is the inquisitorial
procedure which came to supplant the old two-stage procedures
of the civil and criminal courts. The Romans themselves talked of
cognitio extra ordinenandcognitio extraordinariaonly rarely,
and never in texts of the classical peri@d The expression
cognitio extraordinarias attested only in Bigesttitle (19). And
the expressionognitio extra ordinendoes not, strictly speaking,

8) E.g.Dig. 4.5.7.pr.; 38.17.1.9; 38.17.2.20. The distinction between
novelty and tradition appears as early asst@atus consultum Orphitianum
of A.D. 9, quoted abig. 38.17.1.9: “If none of his children, or none of the
people who are lawful heirs, wants to say that the inheritance is his, the old
law (jus antiquur shall apply”.

9) Scholars who use the terugnitio extra ordinenare aware that these
expressions are rare, e.g. G. UZzATTO, “In tema di origine nel processo
‘extra ordinem™,Studi Volterra2 (1971), 665-757, at 672 n. 16 and 673
n. 19. BJTI (above, note 2), 30 n. 5, says that they occur only four times in
the Digest but this is not quite accurate; tbégesttexts cited as examples
of cognitio extra ordinenmn fact use the verbognoscerenot the noun.

10) Dig. 50.13, on which see below, note 110ASKR - HACKL (above,
n. 2), 436 n. 5 say that the expression occum.ihips 33 (on which see
below, pp. 570-573).
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occur at all ¥). A fourth century papyrus does, apparently,
mention “the action called thextra ordinem cognitid(1?). It is

no coincidence that this single occurrence is in Greek: in Latin
you are not supposed to modify a noun with an adverbial
expression likeextra ordinenm(13).

It is not mere pedantry to insist on an accurate description of
the language used by the Romans. By the fourth century, at least,
there was clearly a procedure which could be catleghnitio
extraordinariaor, at least informallycognitio extra ordinem
But to understand the significance of this new institution it is
necessary to consider its constituent elements on their own terms,
without assuming that any one part of the expression implies the
existence of any other one. It is important to recognize that
cognitiowas one thing, and proceedirgdra ordinenmsomething
else entirely.

[I. Traditional procedures

Legal historians have emphasized a fundamental distinction
between lawsuits conducted according to the principles of
traditional Roman jurisprudence and those which came to
government officials as part of their administrative duties. In the
former, litigants in both civil and criminal cases had some control

11) KASER- HAckL (above, n. 2), 436 n. 4 offer seven citations, but in
none of those passages does the targmitio extra ordinenactually occur.

12) P. Lipsl. 33.
13) As observed by MLAR (above, note 3), 222.
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over the selection of judges, and the role of the magistrate was
confined, at least in theory, to supervising the process; in the latter
the rights of litigants were of little importance, and an official
administered justice as a part of his military and police functions.
This distinction is real enough, but | will argue that its importance
has been exaggerated by modern scholars, preoccupied more with
constitutional theory than with the Roman experience itself.

The attitude of the Romans to their law was surprisingly
inclusive. They might, when talking of edict, formula andex
think primarily of their own praetors giving justice in cases
involving Roman citizens, but they could apply the same language,
and the same concepts, in very different contexts. There was
nothing particularly specialektra ordinem about giving a
formula, publishing an edict, or assigningdices to non-
Romans: officials in courts far from Rome could preside over
legal procedures that were in some ways no different from those
of the praetors. Modern doctrine does not naturally accommodate
this kind of fluidity about the law; we tend to think of legal
systems as mutually exclusive, or at least as well-defined. But the
Romans were much less rigid. Foreigners for the most part dealt
with legal disputes in their own ways, but if they went to the
Roman courts they got Roman procedures.

1. Formula

The assignment of a lawsuit by means of written instructions
holds so central a place in the Roman law tradition that the
historical realities of the formula come as something of a shock.
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Modern scholars can use the word formula as a shorthand term
for one particularly important form of Roman civil procedure.
But Roman magistrates were so accustomed to assigning legal
decisions to others by means of formulae that they automatically
employed the practice when administering justice throughout the
empire, to citizens and non-citizens alike. This wider use of the
formula has long been recognized, and has received new attention
because of new evidence from Spain and Arabia Petreia. But the
formulae attested in these contexts have been seen as elements of
a procedure which, though parallel to the Roman formulary
procedure and derived from it, was legally distinct. The traditional
view was that governors with magisterial powers preserved for
Roman citizens in the provinces the formulary system that applied
at Rome, but that delegates of the emperor, and anyone presiding
over the lawsuits of non-citizens, useagnitio extra ordinem
(*%). But it is becoming increasingly clear that this distinction,
while reasonable enough in modern terms, was not particularly
important to the Romans themselves. (

The Romans used their own legal formulae to resolve
disputes even between foreign communiti&. @A dossier of
inscriptions of the second century B.C. shows that the Roman
senate, when asked to resolve a territorial dispute between two

14) E.g. Erwin ®IDL, Rechtsgeschichte Agyptens als rémischer Provinz
(1973), 96-97.

15) KASER- HACKL (above, n. 2), 167-169.

16) KASER - HACKL (above, n. 2), 157-158; in general, A. JAR
SHALL, “The Survival and Development of International Jurisdiction in the
Greek World under Roman RuleANRWI1.13 (1980), 626-61.
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cities on Crete, applied the principles of Roman legal procedure,
and even Roman substantive law, to these purely external affairs
(7). The senate formulated the terms of the dispute and enshrined
them in a document which must have looked very much like a
formula, and it was on that basis that a third party, Magnesia on
the Meander, decided the case. A similar use of Roman law is
attested in the recently discover@@bula Contrebiensis
recording the arbitration in 87 B.C. by Celtiberian senators of
Contrebia, in the Ebro valley, of a dispute over water rights
between two neighboring citie®); As in the Cretan dispute they
seem to have appealed for help to a Roman general, C. Valerius
Flaccus, who apparently assigned the case to judges without any
reference back to the senate at Rome. Formally speaking, Flaccus
was simply helping resolve the difficulties, but he did so by
applying the procedure, the principles and even the documentary
language of the legal system he had knowprastorurbanus

the inscription consists of two formulae, in good legal Latin, and
the judgment rendered on that basis by the judges, selected from
among the senators of Contrebia.

Since the Romans could employ their own formulae for
disputes between foreign cities, it is not surprising that they could
do the same thing for individual litigants. Scholars have

17) Inscr. Cret 111.4.9 and 111.4.10 =SSEG Il no. 511; see now Sheila L.
AGER, Interstate Arbitrations in the Greek World, 337-90 B(C996), no.
158.

18) For text and commentary J. SICRARDSON, “The Tabula
ContrebiensisRoman Law in Spain in the Early First Century B.QRS
73 (1983), 33-41. See also RRBs, A. RODGERand J. S. RHARDSON,
“Further Aspects of th&@abula Contrebiensis JRS74 (1984), 45-73.
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sometimes regarded this process in strictly constitutional terms:
on this view, the formulary procedure was available to Roman
citizens in the senatorial provinces, as there was magistrate legally
empowered to preside, but since governors of imperial provinces
were not technically magistrates, they would not have been able to
provide Roman citizens with their formulae. JoseplRF5CH
collected evidence for the use of the formula in the senatorial
provinces, and concluded that the formulary procedure was the
normal one for Roman citizens in those provinces. But he was
struck by the absence of evidence for the formula in imperial
provinces, and argued that in those provinces governors used
cognitioinstead ¥).

Our approach to this question has been dramatically altered by
the recent discovery of the Babatha archive, a collection of about
sixty private documents deposited by a wealthy Jewish woman in a
cave near the Dead Sea, apparently because of the Bar Kokhba
revolt of 132-5{9). Babatha had conducted a fair amount of legal

19) J. RRTscH, Die Schriftformel im rémischen Provinzialprozesse
(1905), 61: “Soweit bei der Teilung der Provinzen diese unter der Herrschaft
des Senates bleiben, trat in den staatsrechtlichen Grundlagen fir die
Anwendung des republikanischen Formularverfahrens keine Anderung ein.
So ist denn auch der Zivilprozess mit den bekannten Gebilden des
stadtromischen Formelverfahrens, mit der obligatorischen Untersuchung
durch Geschworene in iudicio in den meisten Provinzen nachweisbar, die
dauernd dem Senate unterstellt gewesen sind”.

20) The twenty-seven documents in Greek have been published as
Yadin in Naphtali lEwis, ed.,The Documents from the Bar Kokhba period
in the Cave of Letters: Greek Papyfi989). See, in general, HOCTON,
“The Guardianship of Jesus son of Babatha: Roman and Local Law in the
Province of Arabia”,JRS 83 (1993), 94-108, and now DieterONR,
“ROmisches Zivilprozessrecht nach Max Kaser: Prozessrecht und
Prozesspraxis in der Provinz ArabiZRG 115 (1998), 80-98.
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business at Petra, capital of the new imperial province of Arabia,
and the procedures she used require us to reconsider the legal
procedures employed in provinces of the emperor. Just as
independent Greek and Spanish cities could be given formulae by
the senate or a Roman general, a Jewish woman with no claim to
Roman citizenship could apparently expect to use a traditional
Roman formula in a hearing before an imperial legate, in a province
annexed by the Romans only about twenty-five years previously.

The basic issue in dispute was the level of financial support
to be expected by Babatha’s son Jesus from his guardians,
appointed by théoule of Petra on the death of his father. The
formula found among Babatha’s documents is a Greek version of
the Roman formula for agctio tutelae

Between the plaintiff X son of Y and defendant A for up to
2,500 denarii there shall be local judgesnkrita). Since

A son of B has exercised the guardianship of orphan X,
concerning which matter the action lies, whenever by reason
of this matter A is obligated in good faith to give or do
[something] to X, the judges of this shall award judgment
against A in favor of X up to 2,500 denarii, but if [such
obligation] does not appear, they shall disniys (

The Greek text clearly reflects the language of Roman
formulae, and in substance is consistent with the classical Roman

21) P. Yadin28 is the best preserved text; see &sdradin29 andP.
Yadin30. The translation given here (by Naphata&wis) is of a composite
text based on the three copies.
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law on the subject; the only local modification is that the case will
be assigned to a panel xénocritaeinstead of the traditional
Romaniudex(??). Scholars have not hesitated to accept Babatha'’s
text as an accurate Greek translation of the original Roman
formula for amactio tutelag which does not otherwise survivé)(
Babatha's formula survives in three copies, of which two are in
the same hand, and this suggests that she was planning to submit
her text in at least two copies to the court.

The precise purpose of Babatha’'s formula is unfortunately
less clear. Scholars have assumed that it was to be deployed in the
lawsuit documented by two other texts in the archive relating to
the dispute with Jesus’ guardiar. Yadin14 is an official
record of a summons, by which in October of 126 Babatha
brought suit against her son’s two guardians for not providing
him with the support to which he was entitled. It is not certain that
Babatha based this claim on Roman legal principles; the
document is drafted in a way that owes more to eastern practice
than to Roman law?{). But Babatha was, under Roman law, able
to petition on behalf of her son falimentg and she was
apparently successfuP. Yadinl9 is a receipt of August of 132,
acknowledging a payment received by Jesus from his guardians.
The problem is that if Babatha used the formula that survives in

22) For the identification of thesesnocritaeasrecuperatoresee NRR
(above, n. 20), 87-91.

23) The closest parallel is the formula fdepositumgiven by Gaius
4.47.

24) For parallels see GAHR, “Testatio”, RE Suppl.10 (1965), 927-
930.
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her suit foralimentait will have been in violation of the basic
Roman conception of thectio tutelaeas a retroactive remedy,
usable only by thpupillus himself on achieving his majority.

It is of course possible that Babatha simply had bad advice, or that
the rules in Arabia were less thoroughly Romanized than the use
of the formula itself would sugges6). But it seems possible that
the formula foractio tutelaewas intended for an entirely different
lawsuit, to be instituted by Babatha’'s son himself on attaining his
majority and thus consistent with Roman legal principles. If such
a lawsuit ever occurred, it will have been later than the last dated
document in the archivé’( Yadin27), in which Jesus is still a
minor (7). But it is possible that Babatha was simply planning
ahead.

Whatever the explanation for the presence of this formula
among Babatha’s papers, it shows that the traditional legal
categories can be misleading. The formulae we associate with the
praetors at Rome could be used in lawsuits to which magistrates
and theirimperium were, constitutionally speaking, utterly
irrelevant. The imperial legate at Petra allowed, and possibly
encouraged, judges to be assigned to non-citizens by means of
formulae familiar to the traditional legal practice at Rome. We do
not know for certain that the Romans themselves would have
called a case like Babatha's a proceduge formulas but it is
hard to believe they would have calledagnitio extra ordinem

25) Dig. 27.3.4 pr. (Paulisi finita tutela sit, tutelae agi non potest
26) See, e.g., @rTON (above, n. 20), 105.
27) CoTtTON (above, note 20), 106-7.
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What mattered most to the Romans was that judicial authority
be devolved. The distinction between proceedingsire and
thoseapud iudicemwas fundamental to tHegis actioand the
formulary procedure alike, while the use of the formula itself was
merely a convenience. Gaius makes clear, in a famous discussion,
that the point about the formula was that it allowed the litigants to
frame the terms of the dispute in language that was more flexible
than that of théegis actio

But all thoselegis actionegyradually came to be hated,
since, as a result of the excessive cleverness of the ancients,
who had at that time established the law, the situation was so
extreme that if anyone made even the smallest mistake, he
would lose his case; and so thdegis actioneswere
replaced by théex Aebutiaand the twdeges luliag and as

a result of this we conduct lawsuits on the basis of words
formulated for the purposeér concepta verbaor in other
words on the basis ddrmulae(28).

There are many uncertainties as to the details, but Gaius’
fundamental point is not in doubt. Whatever the precise scope
of thelex Aebutiait neither abolished tHegis actioprocedure
itself, nor invented the use ébrmulae out of whole cloth.
Despite his emphasis on individdafmulae the most important
of which he goes on to quote and discuss, Gaius does not regard
the triumph of the formula as introducing any important

28) Gaius 4.30.
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constitutional changes. A formula simply made it easier for a
magistrate to assign a lawsuit to someone else.

2. Edictum

Closely related to the question édrmulae and their
employment outside Rome is that of the provincial edict. Here too
the evidence is less abundant than we might have expected, but it
seems clear that provincial governors would normally publish
edicts listing the legal principles that they intended to apply; these
provincial edicts relied heavily on the edict of the urban praetor,
and they all had enough in common that Gaius could write a
commentaryad edictum provincialeScholars have sometimes
guestioned whether the provincial edict was in fact so widespread
and standardized; it has been argued that the magisterial function
of publishing and edict was reserved for governors of the
“senatorial” provinces, and that imperial legates confined
themselves ta@ognitio (¢9). But the ancient evidence suggests
precisely the opposite: governors in senatorial and imperial
provinces alike published edicts based on that of the praetor at
Rome, and the procedures based on these edicts were described in
the same terms as the normal legal procedures at Rome. The
governor’s edict was a single statement of the rules, and despite
its heavy reliance on the praetor’s edict at Rome it was intended
for Romans and non-Romans alike.

It is clear that every governor was responsible for publishing
his own edict for the province, that he could make fundamental

29) W. W. BUCKLAND, “L’edictum provinciale”,RHDFE* 13 (1934),
81-96; R. MARTINI, Ricerche in tema di editto provincial€l969);
R. KATZOFF, “Sources of Law in Roman EgyptANRWII.13 (1980), 809-
844, at 825ff.
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decisions about how legal disputes would be settled, and that in
most cases he would be content to stick to what had worked for
other governors. The edict published by Q. Mucius Scaevola as
proconsul of Asia acquired a sort of informal authority as a model
edict for provincial matters, but provincial governors would also
rely on the edict of the urban praetor. Our best evidence for this
situation is a letter of Cicero, in which he describes for Atticus the
various components of the edict for his new province of Cilicia:

I have followed Scaevola in many details, including the
provision which the Greeks hold as the salvation of their
freedom, that Greeks are to settle their differences
according to Greek laws. But the edict is a short one
because of my use of selectiémipeois). It seemed to me
that the edict needed to address two subjgetsefg. One
subject is the provincial one, on city finances, interest rates,
usury, accounts and everything involving gublicani the
other is that which cannot be easily dealt with without an
edict, namely the taking possession of inheritances,
appointment of receiversn@agistri), sale of property —
things which are usually requested and granted on the basis
of an edict. A third category on the rest of law-giving | left
unwritten (dypadov); | said that on this matter | would
follow the urban edicts. And so | am careful, and thus far |
have given satisfaction to everyone. In fact the Greeks are
thrilled that they can use foreign judgesregrini iudicey,
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you may see them as trivial, but what of that? They see this
as liberty. For your people — Turpio the cobbler and
Vettius the dealer — are not exactly serious jud¥ies (

Cicero has sometimes been regarded as a special case, giving
more thought to the composition of his edict than ordinary
governors would. But the subject came up because some people
had been annoyed by Cicero’s decision to let Greeks settle their
own disputes, not because he was particularly interested in the
edict as such. Scaevola’s edict for Asia was for the most part
good enough, and Cicero’s own contribution, mentioned more or
less in passing, was merely in the arrangement of matétjals (

Two points about this passage deserve emphasis. The first is
that Roman provincial government was probably not as cavalier
about the law as Cicero’s language seems at first to suggest. In
theory, no doubt, each provincial governor had the authority to
make drastic decisions about how his subjects would handle all
their legal business, but in practice this kind of uncertainty is
unlikely. There is no need to assume that the Cilicians would wait
to see whether each new governor would assign them to a Greek
legal system or a Roman one. They will have done most of their
litigation without troubling the Roman authorities at all, and they

30) Cic. Att. 6.1.15 = SACKLETON BAILEY no. 115 (24 Feb. 50,
Laodicea). BACKLETON BAILEY emendwestriin the last sentence tmstri,
i.e. Romani But Cicero may be affecting a loyalty to “his” Greeks, treating
Atticus as siding with the Romans; his usual joke, of course, is to pretend
that Atticus is Greek, but reversing the normal roles seems is perhaps a more
sophisticated variation of the same joke.

31) A.J. MARSHALL, “The Structure of Cicero’s EdictAJPh85 (1964),
185-191 is an important discussion of the literary focus of Cicero’s remarks.
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did not need Cicero to grant them the favor of doing this
according to Greek laws. Where Cicero made a change for Cilicia
must have been in deciding that provincials would use Greek laws
in those disputes among Greeks which were supposed to come to
him, above all those involving disputes between cities. Cicero’s
language is not explicit about this, but the warti&raeci inter

se disceptent suis legibean surely refer to disputes between
communities as well as to those between individuals, and the
reading is confirmed, | think, by Cicero’s words at the end of the
passage: the easiest interpretationuadlices peregrinis that
Cicero is thinking of the sort of international arbitrators we
considered abovéd.

The second point depends, to an extent, on the first one. If
Cicero’s decision about “the Greeks” and their laws in fact refers
principally to disputes between cities, it is easier to see how his
edict can have been intended for the province as a whole, despite
its heavy reliance on Roman modeid).(In his first category
Cicero included rules on various financial matters, including
guestions of government finances and the financial affairs of
individuals. The second category consisted of material intended
for private litigation; it was customary, in Rome and elsewhere, to
base private actions on specific clauses of an edict, and Cicero
seems simply to have incorporated material from the praetor’'s
edict for the convenience of his subjects. For everything else

32) A.J. MARSHALL (above, note 16), 656-8.

33) G. RIGLIESE, “Riflessioni sull’editto di Cicerone in Cilicia”,
Synteleia Arangio-Rui2 (1964), 972-986.



518 WILLIAM TURPIN

Cicero referred his readers directly to the praetor’s edict; anyone
wanting a complete overview of the rules Cicero intended to apply
would have needed a good working knowledge of the Roman law.
For none of these three categories does he distinguish between
law for Romans and law for non-citizens. While we might be
tempted to conclude that his edict was intended for Romans alone,
it is clear from his reference to the “finances of the cities” that he
was also thinking about his provincials. In most disputes the
Greeks will have used their own legal system. But if they needed
Roman law, Cicero’s edict made it available to them, without
distinguishing between the rules intended for Roman citizens and
those intended for everyone else.

The most tangible evidence for the nature of the provincial
edict is provided by theex Irnitana(34). The magistrates of the
Latin municipality of Irni, and presumably the magistrates of
other non-Roman towns, were responsible for publishing their
own versions of the provincial edict:

Whatever edicts, formulae for trialsponsiones
stipulations satis acceptionegprescriptions, exceptions or
interdicts the person who governs the province will have
displayed in that province, whichever of them relates to the
jurisdiction of that magistrate who is in charge of the

34) For text, translation and commentary see NZALEZ, “The Lex
Irnitana: a New Copy of the Flavian Municipal LawWwRS76 (1986) 147-
243; the most recent text, with commentary, is EMBERTI, Tabulae
Irnitanae: municipalita e 'ius Romanoruif1:993).



FORMULA COGNITIO, AND PROCEEDINGSEXTRA ORDINEM 519

administration of justice in th®unicipiumFlavium
Irnitanum, he is to have all of them displayed and published
in thatmunicipiumduring his magistracy every day for the
greater part of each day, so that they may be properly read
from the ground level, and justice can be given in that
municipium on the basis of those interdicts, edicts,
formulae, sponsionesstipulationes satis acceptiones
exceptions and prescriptions, and so that trials can be
granted, take place and be conducted, and so that what is not
against this law can take place without wrongful intent, as is
allowed under this law#s).

It is interesting to learn that the Romans had a system for
disseminating the relevant portions of the governor’s edict. But
more important is the evidence for the edict’'s contents. Whatever
changes were made to accommodate the needs of provincials, the
edict seems to have been largely a Roman one, providing citizens
and non-citizens alike with the examples of the various documents
on which the Roman law was based.

Cicero and théex Irnitanaprovide useful background to a
crucial passage of Gaius. It looks, at first, as though the only
edicts that really mattered to a lawyer, in the provinces as well as
at Rome, were the edicts of the praetors:

The right to publish an edict belongs to magistrates of the
Roman people; it is to be found in its fullest form in the
edicts of the two praetors, tipraetor urbanusand the

35) Lexlrnitana, ch. 85.
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praetor peregrinuswhose jurisdiction in the provinces
belongs to the provincial governogggesides it is also to

be found in the edicts of the curule aediles, whose
jurisdiction belongs in provinces of the Roman people to
guaestors, for quaestors are never sent to provinces of
Caesar, and therefore this edict is not published in those
provinces 9).

But Gaius’ focus is on the right to issue edicts, not on the
nature of the edicts themselves. All magistrates, including
provincial governors, had thes edicendibut the urban and
peregrine praetors were particularly important. Gaius does not
discuss the edicts of provincial governors in the detail that we
might like, but he clearly assumes that all governors had the right
to issue edicts, even if those edicts would probably be based on
the edict of the praetor. Moreover the significance of Gaius’
sweeping pronouncement about the governors is underlined by
the scrupulousness with which he discusses the aediles and
guaestors. Because the imperial provinces did not have quaestors,
there was no one there to publish edicts based on those of the
aediles, but for governors the distinction was unnecessary.
Governors of imperial provinces, like governors of the Roman
people, would normally publish as their own edicts what they
copied from the edicts of the praetors in Ron#) (

36) Gaius 1.6.

37) R. KaTzoFF, “The Provincial Edict in Egypt'TRG 37 (1969), 415-
437 argues that the prefect of Egypt, unlike other governors, did not publish
his own edict.
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It is their close dependence on their praetorian model that
accounts for the minor role of the provincial edicts in our sources.
Cicero, as we have seen, both incorporated texts from the praetor’s
edict and referred his subjects to it, and it is therefore not surprising
that Gaius, in hisd Edictum Provincialedid much the same thing
(38). Gaius’ book is the only known work of Roman jurisprudence
devoted explicitly to a provincial edict, and its extant fragments
conspicuously fail to distinguish between the law applied in the
province and that of Rome itself: the praetor, and even the XIlI
Tables, are invoked without apology or explanation, and Justinian’s
compilers drew on the work just as they used commentaries on the
praetor’'s edict ). There are some significant gaps in our
knowledge: we do not know if Gaius discussed explicitly provincial
matters, omitted by thBigestcommissioners as irrelevant to their
purposes, and we do not even know whether Gaius was
commenting on one provincial edict in particular or on a sort of all-
purpose model edictd). But for the present argument what matters
is the degree to which the edicts at Rome and edicts in the provinces

38) For what remains, see OttaNEL, Palingenesia luris Civili1889),
nos. 53-388; see also Fci8JLz, Roman Legal Scienqé946), 191-192.

39) For the praetor and Xll Tables sbéy. 2.11.1; 9.4.15; 27.10.13.
ScHuLz (above, note 38), 192 regards the word “praetor” in these cases as an
interpolation.

40) The use of the worgroconsulmight imply that Gaius was writing
for a senatorial province, but this cannot be pressed; Ulpian’s wdrk
officium proconsulicontained passages dealing with legal matters arising in
imperial provinces. SeRig. 47.11.9 (Arabia) and 47.11.10 (Egypt).
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overlapped. The Romans brought to the provinces both their forms
of procedure and their general legal principles.

3. ludex

There is, in theory, a fundamental difference between a judge
assigned to a lawsuit with the consent of the litigants, and
one who is chosen by the presiding magistrate. The Romans,
however, were remarkably casual about the terms they used to
describe various sorts of judges. Scholars have usually
distinguished between thaudex of the traditional legal
procedures, and thedex pedaneugho was simply a delegate
assigned to the case by the Roman magisttd fie traditional
iudex(also called theudex unusriudex datusn discussions of
civil procedure) was supposedly superseded byititkex
pedaneus who unlike the traditionaludex was a mere
subordinate of a Roman official applying the new procedures of
the cognitio extra ordinemBut the ancient evidence points to
precisely the opposite conclusionudex pedaneuwas simply
another term for a judge selected for a private lawggjt (
Ulpian, for example, uses the expression in a discussion of

41) E.g. Adolf BERGER Encyclopedic Dictionary of Roman Lgd953),
s.v. ludex pedaneus: “A judge to whom asdex delegatua judicial official
assigned a case in the cognitio procedure”.

42) This is demonstrable at least for the 3rd and 4th centuries. Cf. lulius
Victor 24, p. 441 KHiLm: ceterum si apud pedaneum iudicem sit privata
cognitio, ad sermocinationis vicem deprimendam actionem etiam non
admonitus intelleged.S 5.28 =Dig. 48.19.38.101udices pedanei si
pecunia corrupti dicantur, plerumque a praeside aut curia submoventur aut in
exilium mittuntur aut ad tempus relegant@ee KSER - HACKL, (above, n.

2), 169.
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actions routinely assigned by the praetor to subordinate judges,
and there is no reason to think that geglaneus iudekere is
anything other than a judge of the traditional kit# (

For the jurists of the Classical period the important thing
about audexwas not that he was acceptable to the litigants, but
that he was “given” by an appropriate official. Roman
magistrates traditionally assigned lawsuits to others instead of
hearing them in person, and they did not reserve this principle
for lawsuits between Roman citizens. As we have seen, both the
senate in Rome and a general in Spain could respond to pleas for
international arbitration by assigning disputes to independent
communities, and the same procedure was used for lawsuits
between individual peregrines. $enatus consultuaf 78 BC
allows three Greeks a choice of legal venue, as one of the
rewards for their assistance in the Social War; they could use the
local courts of their own cities, or they could ask a Roman
magistrate to assign judges, which could be either a jury of local
Italians or another Greek city acting as arbitratd). (The
Romans could distinguish between legal procedures involving
foreigners and those reserved for Roman citizén)skut the

43) Dig. 2.7.3.1 (Ulpian,ad edictuny. Si quis ad pedaneum iudicem
vocatum quem eximat, poena eius edicti cessBit 3.1.1.6 (Ulpianad
edictun): item senatus consulto etiam apud iudices pedaneos postulare
prohibetur calumniae publici iudicii damnatuBig. 3.1.1 is focussed
primarily on who may appear as an advocate before the praetor, and is here
extended to judges appointed by the praetor. See W.UEKBND, A
Textbook of Roman Lawsrd ed. (Cambridge, 1963), 91-92.

44) SC de Asclepiade Clazomenio sociis@IRA I. no. 35.
45) Gaius 4.37.
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difference receives little emphasis; the teuglex peregrinus
which might reasonably be thought to point to such a distinction,
is more likely to mean that the judge in question was a foreigner
to the litigants themselve¥)

The best account of the legal systems available in a Roman
province is provided by Cicero’s attack on Verres. Among the
outrages committed by Verres as praetor in Sicily was his
disregard of the conventional arrangements, which Cicero
describes in some detail:

Sicilians have the following legal rights: when the citizen of
one city has an action against a citizen of the same city, he
conducts the dispute according to their local laws; when a
Sicilian has an action against another Sicilian from a
different city, the praetor selects judges for him by lot, in
accordance with the decree of P. Rupilius, which the
Sicilians call the_ex Rupilia When a private citizen sues a
city, or when a city sues a private citizen, the praetor selects
the senate of some [third] city to judge the case, at which
point alternate cities are [proposed and] rejected. When a
Roman citizen sues a Sicilan, a Sicilian is given as judge,
and when a Sicilian sues a Roman, a Roman is given. In
other matters it is the custom to suggest designated judges
from theconventuf Roman citizens, and when there are

46) M. HAssALL, M. CRAWFORD and J. RYNOLDS, “Rome and the
Eastern Provinces at the End of the Second Century B.C.: The so-called
'Piracy Law' and a new inscription from CnidodRS64 (1974), 195-220.

Also J. A. O. larsEeN, “'Foreign judges' in Cicer@ad Atticumvi. 1. 15"
CPh 43 (1948), 187-190.
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disputes between farmers and tax-collectors the disputes are
settled according to the grain law known as thex
Hieronica (*7).

This shows how different legal systems could coexist and
interact. But even more important is Cicero’s assumption that as
far as the Sicilians were concerned, Verres’' essential legal
function was, when appropriate, to provide them with judges. The
details of the selection process varied — sortition seems to have
been used only in private disputes between individual Sicilians
from different cities — but in a general way the praetor simply
“gave judges” to the foreigners, much as he would have done in
a dispute between Roman citizens.

Verres, of course, did things his own way, and he was clearly
within his rights to do so; Cicero describes his innovations
because they set the scene for Verres’ outrageous behavior, not
because they were illegal. Cicero was particularly outraged that
Verres sometimes assigned judges from his own staff, instead of
selecting from the traditional sources: “Verres gave as a judge
whoever happened to be convenient — his heraldhanisspexor
his doctor” ¢8). But lawsuits for both Greeks and Romans
followed the traditional bipartite procedure, and the fact that
Verres was high-handed in selecting judges did not change that.

47) Cic.ll Verr. 2.13.32.
48) Cic.ll Verr. 2.13.33.
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The Romans themselves devised elaborate procedures for
identifying potential judges'}). At Rome, and in at least some of
the provinces, there was atbum of potentialiudices and
membership of thesgecuriaewas seen both as an honor and an
obligation. We most often hear of jury lists in connection with the
criminal courts, but the same lists, or perhaps similar ones, could
be used to provide judges for private disput®s. (The first
emperors made various changes in the organization of the
decuriaeat Rome, and personally reviewed the names on the lists;
they were interested in the personal qualities needed to perform
the duties ofiudex effectively, but there were also formal
requirements of age, wealth and Roman citizenship.

In private disputes, howeveudicesdid not have to be taken
from these lists®f). Litigants would normally propose their own
choices to their opponents, who were free to accept the proposal

49) A. STEINWENTER, “ludex”, RE 9 (1916), 2464-2473, esp. 2466;
KUBLER, “Equites Romani”RE 6 (1909), 272-312, at 299-301; extensive
evidence is now provided by theex Irnitang chs. 86-7, in GNZALEZz
(above, note 34).

50) Gell. 14.2.1:a praetoribus lectus in iudices sum, ut iudicia quae
appellantur privata susciperenThere may have been a special list for
guaestionesseelexAcilia lines 14-15. Other texts suggest that there was
only a single list: thesenatus consultunguoted by FrontinAg. 101
mentions immunity fromudicia privata publicaqueandCIL V. 7567 is
dedicated to audexdellll decuriisequesselectorunpublicisprivatisque
BGU 611, a speech of Claudius, shows teatiperatoresvere selected from
the same list.

51) STEINWENTER (above, note 49) 2466; J.AYEAUD, La nomination
du 'iudex unus{(1933); J. ®ooK, Law and Life of Romg1967), 78.
Contra, F. |a Rosa, “Decemviri e centumviri”’,Labeo 4 (1958), 14-54,
at 39ff, who argues thatidicesin civil suits were always drawn from the
decuriae
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or not f9). It was only when the two sides were unable to agree
that the praetor resorted to the jury lists: he apparently put names
from the official list into an urn, and drew them out one by one
until an acceptable name emergé¥.(We do not know how
often this procedure was necessary, but it is cleariglates
could also be selected privately, and that their decisions had the
same legal standing as those of judges taken fronalthen
Wheniudiceswere selected in this more informal way the criteria
were less strict than they were for membership irléoariae In

the classical period litigants could agree olu@ex who was
younger than 25 (though he had to be at least 18), and in general
the rules seem to have been framed merely to set minimum
standards of competenc®)( According to Paul, people were
ruled out for being deaf, mute, insane or too young, or because
they had been expelled from the senate; women and slaves were
also excluded, not because their judgment was by definition
suspect, but because they were traditionally prohibited from
public service ). Originally, however, the rules were more

52) On the right to reject see esp. Cile Or. 2.70.285;I1 Verr.
3.60.137;Fin. 2.35.119.

53) Frontinus, edLACHMANN, p. 43, 22: cum enim modum loci nulla
forma praescribit et controversia oritur, solent quidam per inprudentiam
mensores arbitros conscribere aut sortiri iudices finium regundorum causa,
guando in re praesenti plus quidem quam de fini regundo agdtar the
possibility of rejecting audexfrom thealbumsee esp. PlinysIN. Praef 6-

7: quid te iudicem facis? quom hanc operam condicerem, non eras in hoc
albo: maiorem te sciebam quam ut descensurum huc putgseamterea est
guaedam publica etiam eruditorum reiectio

54) For the age limits sdgig. 42.1.57 (Ulpian).
55) Dig. 5.1.12.2.



528

WILLIAM TURPIN

flexible, for Quintilian mentions, quite casually, that he once
appeared in a case in which thelex was queen Berenice.
Scholars usually regard this as an anomaly, but, as we have seen,
the Romans extended their legal procedures to non-Romans, and
if a foreign city could be asked to adjudicate a dispute there is no
reason why a foreign queen should not have don®)sdkis is

at least partly confirmed by Gaius, who reveals that the Roman
view of their own legal process, and of their own judges, was
remarkably inclusive:

But all lawsuits are either defined by statute or bounded by
imperium Lawsuits defined by statutidicia legitimg are
those in the city of Rome or within the first milestone of
Rome, between Roman citizens alone, under a single judge;
and as laid down by the Julian law on law courts, they have
to be settled within eighteen months. And this is why it is
popularly said that litigation under the Julian law “dies” in
eighteen months. But lawsuits boundedifoperiumare
those with recuperatoresor a single judge, involving a
foreigner either as judge or as litigant. Lawsuits heard
beyond the first milestone of Rome, whether between
Roman citizens or foreigners are in the same situation. But
the reason they are said to be governennperiumis that

they last only for as long as the person who ordered them to
take place has himperium(s7).

56) Quint. 4.1.19Fuerunt etiam quidam rerum suarum iudice®t ego
pro regina Berenice apud ipsam eam causam dixi

57) Gaius 4.103-105. SeenBER- HACKL (above, n. 2), 162 n. 76.
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Some scholars have understood Gaius’ statement in the
broadest of terms, as an account of two different constitutional
principles for jurisdiction; on this view lawsuits in the provinces,
even those between Roman citizens and supervised by
proconsuls, derived their legal authority simply from a
magistrate’simperium (58). But the distinction has also been
seen as a consequence of specific historical developments, which
indeed are the focus of Gaius’ discussibf). (Litigation by
formula had been sanctioned by tlex Aebutiaand Augustus
abolished théegis actioentirely, except fodamnum infectum
and litigation in the centumviral couf®). But these innovations
resulted in a sort of two-tiered formulary procedure. itidecia
legitimaretained some of the strict standards ofi¢lggs actiq
and were reserved for Roman citizens in the city of Ré#e (
They seem to have existed prior to Augustus’ law, and may have
been introduced by thHeex Aebutiatself; it is perhaps easiest,
therefore, to imagine that Augustus simply gave the various rules

58) BUCKLAND (above, note 43), 687-689.

59) F. BoNIFAcIO, “ludicium legitimum' e ‘iudicium imperio conti-
nens", Studi Vincenzo Arangio-Ruiz (1953), 207-232 is important, but
insists too much on the central role of theges Juliae See the useful
discussion in N. R.AzzoLo, Processo Civile e Politica Giudiziaria nel
Principato (1980), 21-27.

60) Gaius 4.30-31.

61) For the continued associationioflicia legitimawith thelegis actio
seeEpit. Ulpiani 11.27:Tutoris auctoritas necessaria est mulieribus quidem
in his rebus: si lege aut legitimo iudicio agant, si se obligent, si civile
negotium gerant, si libertae suae permittant in contubernio alieni servi
morari, si rem mancipii alienent. Pupillis autem hoc amplius etiam in rerum
nec mancipii alienatione tutoris auctoritate opus. eStee also Gaius 1.184;
3.83; 3.180-181Epit. Ulpiani 11.24;Frag. Vat.47a.
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their final shape®f). Gaius’ interest, certainly, is in the specific
procedural rules that resulted from this obscure history:
Augustus specified thatidicia legitimahad to be completed
within eighteen months; the other formulary proceedings
required no similar restriction, since they expired with the
imperiumof the official who authorized them.

For our purposes the important thing is that Gaius provides a
precise measure of the importance of civic traditions in the
Romans’ conception of their legal system. Citizen rights,
presence in the city, and (presumably) the authority of a Roman
magistrate all had legal consequences in the legal procedure that
replaced théegis actio But it is equally clear that the new legal
procedure could be extended far beyond the world of the Roman
citizen: you did not have to be at Rome, or even be a Roman
citizen, to get audexfrom a Roman official, and for that matter
the iudex did not have to be a Roman either. It is perhaps
surprising to find that there was no practical difference, outside of
Rome, between a lawsuit between Roman citizens heard by a
Roman judge and one in which foreigners were judged by
foreigners. But, as we have seen, the Romans were flexible

62) It follows that the twdeges Juliageferred to at Gaius 4.30 may have
concernedudicia legitimaandiudicia imperio continentiaespectively. See
Cic. Q. Rosc5.15:perinde ac si in hanc formulam omnia iudicia legitima,
omnia arbitraria honoraria, omnia officia domestica conclusa et comprehensa
sint, perinde dicemuyshough the relevance of this passage is doubted by
BoNIFACIO (above, note 59), 221. It is not clear to me that the word
legitimushas to refer to a speciflex; it could presumably have a more
general references, like the wded in legis actio
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about employing their own legal procedures in situations for
which they were not originally designed.

Gaius does not tell us howwdexwas appointed, whether at
Rome or elsewhere. Traditionally, as we have seen, litigants were
assumed to have a say in the selection of a judge, and the loss of
this control has been seen by modern scholars as a crucial
development in the history of legal procedure. The method by
which judges were selected seems to have been left to the
discretion of the presiding officials; some provinces had lists of
potential jurors, and even an emperor’s fiscal procurator could be
imagined as selecting the names of potemtidicesby lot ©3).

But this devotion to tradition was not compulsory, and there is no
evidence that its passing was seen as important.

l1l. Cognitio

In the traditional legal procedures of the Republican period a
magistrate did not normally investigate the facts of the case or
pronounce a final judgment. But some officials, particularly
provincial governors, would regularly conduct their own inquiries,
and pursue lawsuits to their logical conclusions. An official who
presided over this latter form of lawsuit was saidagnoscerg
and the hearings themselves were catieghitiones(®4). It has
therefore been customary for scholars to use these words as
though they identified, of themselves, a legal procedure

63) Pliny,Pan 36.3-4.
64) See esp. KSER- HACKL (above n. 2), 189.
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distinguishable from the traditional Republican or$&s But the
Romans themselves did not ussgnoscerandcognitioin this
way. They were aware that some officials would conduct
cognitionesinstead of proceedings iure, but they did not see
these officials as part of a different legal system.

There is no doubt that emperors, the senate and imperial
administrators were closely associated wetingnitio. The
emperor’s judicial activities are regularly referred to as
cognitioneq®%), and he had his own assistarg¢ognitionibugo
assist him with his case load’). The term is used less
frequently for legal hearings conducted by the senate, perhaps
for aesthetic reasons, but it is clear that the senate, too, was seen
as conductingognitioneq®8). And for provincial governors the
best evidence is perhaps that of Pliny, who obviously thought of
his judicial duties as legate as likely to invoba@gnitiones |
have never been presentcaignitionesabout Christians”, he

65) E.g. W. KUNKEL, An Introduction to Roman Legal and
Constitutional History 2nd ed. (Oxford, 1973), 143: “all civil and criminal
proceedings came under the offiatalgnitio, a procedural system which, in
the unitary course which it took as well as in the official character of its
judges, displays a much closer similarity to a modern system of justice than
do the procedural forms of the later Republic or the early Empire”.

66) E.g. Pliny,Ep. 6.31.2, of his time as assessor to Trajan at
CentumcellaeFuerunt variae cognitiones et quae virtutes iudicis per plures
species experirenturSee also idem 6.31.8 abiy. 28.5.93.

67) H. O. HRSCHFELD, Die Kaiserlichen Verwaltungsbeamten bis auf
Diocletian (1877), 329ff.

68) Tac.Ann. 1.75:Nec patrum cognitionibus satiatysc. Tiberius]
iudiciis adsidebat in cornu tribunalisFor the Senate as a court, see E. D
MARINI AVONZO, La funzione giurisdizionale del senato romafi®57);
R. J. A. TALBERT The Senate of Imperial RoniE984), 460-487.
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says, “and so | delayed my owagnitioand referred the matter
to you” (69).

It is not clear, however, thabgnoscereandcognitio mean
anything beyond the fact that, in these particular cases, the
emperor, senate or governor was investigating the case himself.
Even for legal writers the words never lost their original reference
to investigation and inquiry”{). It could even be said of the
praetors, applying the traditioniais civileandius honorarium
thattheywere conductingognitionesthe jurist Aristo, an older
contemporary of Pliny, discusses a hearing in which the praetor
applied the traditionatis honorarium but describes him simply
as “investigating” ¢ognoscergthe mattert).

It is in fact surprisingly difficult to identify texts in which the
Romans identified aognitio procedure distinct from the traditional
procedures. Three texts have been understood to matkstithetion

explicitly, but in each case there are difficulties. To sextmnt the
problem stems from the lack of the definite articleatin: there is

a big difference, after all, between saying “the juggeemploy the
Enquiry Procedure” and saying “the judge watinduct an enquiry”.

69) Pliny,Ep. 10.96.1 and 8.

70) Thusinquirereis a synonym focognosceratCTh 2.1.2. See also
Coll. 14.3.1:frequens est etiam legis Fabiae cognitio in tribunalibus
praesidumDig. 47.20.3 pr.stellionatus accusatio ad praesidis cognitionem
spectat See M. [EMOSSE Cognitio (1944), 142-147.

71) Dig. 29.2.99 (Pomponius). See aBiy. 21.2.39 pr. (Julian).
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The easiest of the three passages is in Quintilian. In his
discussion of complex arguments, Quintilian twice distinguishes
between the kinds of lawsuits conducted in traditional Republican
procedures, and those which goctmgnitio, either of senate or
emperor. In one passage casesagnitio are contrasted with
thosein foro:

Apollodorus also says that tlki@tikotnyopia is really two
distinctcontroversiagand in the law of the forum there are
in fact, two distinct lawsuits. But this kind of case can go to
the cognitio of the senate or the emper®) (

This might well be taken, on its own, to reflect a profound
contrast between two legal systems: the law of the forum looks
like something quite distinct from the law of tle@gnitio
procedure. But Quintilian is thinking of a very different contrast,
between hearings conducted by the customary legal authorities
and those of the senate or emperor. In a related passage his
language is clear:

Multiple cases are either like single ones, as in cases of
extortion, or they are different, as when a person is accused
of both sacrilege and homicide at the same time. This last
does not now occur in thedicia publica since the praetor

is selected according to a given statute, but it is common in
the cognitionesof the emperor and the senate, and was
formerly common in those of the peopiedlicia privata,

72) Quint. 7.2.20.
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too, often have a single judge and a variety of formufe (

Here, too, the traditional courtsudicia privataandiudicia
publica— are explicitly contrasted with those of the senate and
emperor. But it is clear in this case that the waodnitio itself
does not make this distinction. Thalicia publicaandprivata
are contrasted not only witbognitionesof the senate and
emperor, but also with theognitiones now obsolete, of the
people. If the woratognitio can refer to proceedings before the
Roman people as a whole (legis actig it cannot, clearly, be
regarded as a technical term for a new imperial procedure.

The same choices in interpretation are presented by texts on
the subject ofideicommissuma legal institution fundamental to
the modern view ofognitioand its scoperideicommissavere
originally informal instructions included in a will, fulfillment of
which was left to the good faith of the heirs; there were significant
restrictions on who could benefit from wills, and testators had
gotten around the problem by leaving property to people who
were not subject to the same restrictions, asking them to pass the
property along. Until the time of Augustus there was no legal
remedy if someone failed to carry out his instructions, but
Augustus made it possible to sué.(He directed the consuls to
investigate disputes arising frofideicommissaand his
successors created special praetorships to help the consuls with

73) Quint. 3.10.1.
74) Theophlnst 2.23.1; Gaius 2.285.
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this work. The law ofideicommissavas much discussed by the
Roman jurists, and Augustus’ intervention had a significant
impact on that most Roman of legal concerns, inheritaf¥te (

But its origins were never forgotten, and litigation over
fideicommissaemained a thing apart from the traditional law,
distinguished, at least in Rome, by the different procedural rules
used in prosecuting cases before the magistrates assigned to
them.

Augustus’ personal intervention is described in a famous
passage of Justinianisstitutes

Later on the Deified Augustus was the first who was moved
time after time by a sense of personal obligation — either
because his own safety was said to have been invoked by
the person making the request, or because of the outrageous
perfidy of some people — and he ordered the consuls to
impose their [or his] authorityiyssit consulibus suam
auctoritatem interponeje And because this seemed just
and popular, it was gradually transformed into a regular
jurisdiction: there was so much enthusiasm for
fideicommissahat their own praetor was created, who
presided over the law fdrdeicommissaand whom they
called thepraetor fideicommissariugs).

75) See, in general, DavidddNSTON The Roman Law of Trus{4988).
For a reconsideration dideicommissarior to the Augustan innovation see
Alan WATSON, “The Early History of fideicommissatndex1970, 179-183,
rpt. inIDEM, Legal Origins and Legal Chand&991), 181-185.

76) 1J. 2.23.1.
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The emperor’s decision has been seen by modern scholars as the
first step in the creation of an explicitly imperial lat®) (But the
Romans would not have described the innovation in these terms.

There is, in the first place, an important question of
translation. The crucial passage in which Justinian describes
Augustus’ intervention is ambiguousissit consulibus suam
auctoritatem interponerean mean either that Augustus ordered
the consuls to impodas authority or that he told them to employ
their own; Theophilus’ translation does not clarify things, and
scholars are divided on whose authority is at is&)eRut it is
hard to imagine that Augustuauctoritaswas something that
could be officially transferred to the consuls and publicly
deployed by them. Augustus’ decision was surely implemented
within a more traditional constitutional framewofikteicommissa
became enforceable in Roman law because the consuls,
responding to instructions from Augustus, declared that they
would enforce them. The logic is precisely the same as that of the
subsequent transfer of these cases topmeaetor
fideicommissariusit may have been the emperor’s idea, but
officially the new magistracy was a creation of the pedg)e (

77) E.g. RccoBono (above, note 4) 282-3;81 (above, note 2) 32.

78) Theoph. Inst. 2.23.110ic bmdtolgc ovv  ékélevoe
mv oilkelov avBetiov Oelvor peonv kA .. JOHNSTON (above, n. 75), 30
n. 24 notes that the language is ambiguous, but suggests that the context
implies that theauctoritasis that of Augustus. Contrast the translation of P.
BIRks and G. McLEOD, Justinian’s Instituteg1987), 87: “The Emperor
Augustus was the first to order the consuls to intervene”.

79) SeeDig. 1.2.2.32 (Pomponius), where Claudius’ creation of praetors
to deal withfideicommissas described in exactly the same way as the
addition of extra praetors by Sulla, Caesar and Augustus. See, in general, R.
ROHLE, “Praetor fideicommissariusRIDA3 15 (1968), 399-428, esp. for
the epigraphic evidence.
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Secondly, there is no evidence that the Romans associated this
new body of legal doctrine wittognitioin particular. A passage
from the Epitome Ulpianihas been seen as making the
connection, since it explains that the procedure in cases of
fideicommissanvolvedcognitia

One does not sue fdideicommissaby formula, as one
does in the case of legacies. Rather, therecgaitio, at
Rome by the consuls or by the praetor known as
fideicommissariusbut in the provinces by the provincial
governors ).

As in the case of Quintilian, however, the point of the
distinction need not be in the use, or not,cognitio. The
epitomator is in fact rephrasing a passage of Gaius, where there is
no mention otognitioat all:

Beside,we suefor legaciesby formula; but we pursue
(persequimuy fideicommissaeither, at Rome, before a consul
or the praetorwith particular responsibilityfor fideicommissa,
or, in the provinces beforethe provincialgovernor (81)

80) Epit. Ulpiani 25.12.
81) Gaius 2.278.
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In theEpitome therefore, the wordognitio cannot have the
technical meaning that at first sight seems suggested by the
contrast withperformulam There was to be merely “an
investigation” — by the consuls, tipeaetor fideicommissariys
or provincial governors.

The third author who suggests a distinction between the
traditional legal procedures amwgnitio is Suetonius. In his
“Life of Claudius” Suetonius describes an incident in which a
iudex or potentialudex was challenged because he had a lawsuit
of his own pending, and replied that his case pertained not to
cognitig but toius ordinarium

Another man was challenged by opponents because of a
lawsuit of his own, and said that the matter pertained not to
(the) cognitio but to the ordinary law; Claudius at once
compelled him to conduct the case in front of him, so that in
dealing with his own affairs he would give evidence for how
he would act as iadex(8?).

The important question is why one sort of lawsuit, the
cognitig would have disqualified the man, and why a mattersof
ordinariumwould not. If the distinction is one between the law
applied in the imperial courtsdggnitio) and that of the traditional
Republican proceduresiugé ordinariun), the passage is

82) Suet.Claud 15:alium interpellatum ab adversariis de propria lite
negantemque cognitionis rem sed ordinarii iuris esse, agere causam confestim
apud se coegit, proprio negotio documentum daturum, quam aequus iudex in
alieno negotio futurus essedee J. G. WLF, “Claudius ludex”, in V. M.
STROCKA, ed.,Die Regierungszeit des Kaisers Claud{i894), 145-158, at
152.
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evidence for a legal system with two independent jurisdictions,
with the man claiming that litigation in one system ought not to
disqualify him from acting as a judge in the other one.

But there are difficulties. The story is told as the second of
two stories about Claudius’ supervision of the jury li&%s (f we
accept Suetonius on this point, we have to conclude that the
context of the dispute was the traditional Republican legal system;
it is hard to imagine that Claudius was conducting a public
inquiry into a list (unattested) otidicesto whom he, or his
subordinates, were going to delegate their own casesyoitio
But if the man was under consideration for service as a traditional
iudex his reply makes no sense: why would a mattemusf
ordinariumnot be relevant? If we are to retain the traditional view
of cognitioandius ordinarium we almost have to emend the text:
it would make more sense to suppose that, faced with an objection
while the emperor was revising the jury lists, our juror replied that
his lawsuit pertainedhot to the traditional courts, but the
emperor’'scognitio system; in this case it would have made sense
for the emperor to hold@gnitio of his own on the matter, to get
an idea of how the man would behave asdexin one of the
ordinary courts.

The obvious alternative is to assume that Suetonius’ account
is highly condensed: although he begins by talking about
supervision of the jury lists, Suetonius perhaps shifts his attention
to quality control in general. On this view the litigants

83) SuetClaud 15.1.
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(adversari) were faced with a judge assigned to ¢bgnitio by

the emperor, and objected to him because he had his own lawsuit
pending. The man replied that his own lawsuit was irrelevant,
because it pertained to the traditional courts rather than the
imperial system, but Claudius decided to hear that case himself, so
that he would see how the judge conducted himself as litigant.
Claudius will then have had himself duly selected asuithexfor

the man’s case, following the traditional procedures for civil
litigation (us ordinariun). The arrangements for this hearing will
have taken more time than the story tends to suggest, but
Suetonius’ point is that Claudius made a quick decision
(confestin, not that the whole problem was resolved quickly.
This is the reading offered by most scholars, who of course
assume thatognitioandius ordinariumconstitute distinct legal
systems. But even on this view the logic is problematic: either the
litigants objected to the judge on the general principle that anyone
with a pending lawsuit should be ineligible to act as judge, or (as
is more likely) they objected because the lawsuit in question was
one in which the judge himself was their opponent. In either case,
it is not clear how the judge’s reply — that the lawsuit at issue was
scheduled for a different court system — could possibly have been
satisfactory.

Given these difficulties, we should reconsider what
Suetonius means lmpgnitioand byius ordinarium Although it
is tempting to regard both expressions as referring to fully-
fledged and complementary legal systems, nettbgnitio nor
(as we have seem)s ordinariumhas this kind of technical
meaning elsewhere. It seems possible, therefore, that the
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distinction Suetonius has in mind is a different one, between
ordinary civil proceedingsys ordinarium) and an enquiry into

a criminal matterqognitio). The classical jurists could certainly
useius ordinariumto distinguish ordinary civil proceedings
from those involving criminal charge¥)( and the word@ognitiq
though it does not of itself identify proceedings as criminal ones,
clearly could be used in reference to criminal ca&8&esJlaudius
was, on this view, reviewing the (criminal) jury lists, and was
faced with objection that one candidate had his own lawsuit
pending. The potential juror replied that his lawsuit was not the
kind of lawsuit that should disqualify him: it was not a criminal
matter, but merely a civil suitq.

This one remark, attributed to an obscu@exabout half a
century before Suetonius himself was writing, might seem to have
received here more than its share of attention. It is worth
observing, however, that it is the closest thing we get, in all of
ancient literature, to an explicit statement thagnitio was
distinguished from the ordinary law. For the most pagnitio
was simply something that some people did more than others:

84) Dig. 47.1.3 (Ulpian):si quidem pecuniariter agere velit, ad ius
ordinarium remittendus erit nec cogendus erit in crimen subscribere

85) Cic.Brut. 22.87:et cum cognitionis dies esset

86) Yet another possibility is suggested by WINKEL, in his review of
BLEICKEN Senatsgericht und Kaisergeric@lRG 81 (1964), 360-77, at 375.
KUNKEL imagines that the case which provoked the question of the judge’s
competence was one which came before the emperor asdrggium in
this case, too, Suetonius’ contrast will have been between the ordinary legal
processesdyfs ordinariun) and the imperial hearing in questi@ognitio).
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there is little support for the extended technical meaning given it
in modern scholarship.

We can get a better idea of the range of the wogmitio and
its limits, by considering the one legal text explicitly devoted to
the subject. Callistratugle Cognitionibusas been seen as a new
departure in legal writing, in which the author, unlike his more
traditional contemporaries like Ulpian and Paul, was willing to
address directly the new legal procedure ofcibgnitio (87). But
there is a big difference between a book on the subject of the
institution ofcognitio— ade Cognitione- and one on the subject
of cognitionesn general. Callistratus seems to have intended his
work as a sort of handbook for government officials, providing
basic guidance in the conduct of their lawsuits. The extant
fragments never suggest that ttegnitionesto which the book
was devoted amounted to anything like a coherent system.
Callistratus says that there were different categories of
cognitiones some concerned the undertakinghoinoresand
munerg some concerned money, in some there was prestige at
stake, and some concerned capital chagedt(is clear that he
was thinking primarily ofcognitionesheld by provincial
governors, but the wordognitio did not, of itself, convey that
distinction; he ignored the courts of the senate and the emperor —

87) E.g. K0TZ-DOBRZ, “Callistratus”, RE Suppl 3 (1918) 225-229, at
228: “die erste systematische Darstellung eddraordinaria cognitié. In
general, R. BNINI, | 'libri de cognitionibus' di Callistratq1964).

88) Dig. 50.13.5 pr.



544 WILLIAM TURPIN

supposed to beognitionesby definition, just as as he ignored
those of the praetors.

A Roman, on hearing the worognitio, or on picking up a
book aboutcognitiones would probably not have thought
primarily of the traditional Republican procedures, whether for
private disputes or criminal charges. The courts for which the
word cognitiowas most useful, as a general term, were those in
which the officials in charge were likely to hear the evidence
themselves and render their verdicts. But it does not follow from
this that the Romans thought obgnitio as a distinct legal
procedure, with its own rules and its own consequences; the word
cognitiowas not a blanket term to describe imperial, senatorial or
provincial procedure in general.

IV. Proceedingsextra ordinem

The history of the wordextra ordinemandextraordinarius
involves an obvious paradox, in that expressions for something
unusual come to be used for a procedure that was, in the end,
perfectly normal. This semantic development provides tangible
evidence for a significant change in Roman legal procedure, but
our understanding of the process is hampered by the weight of
scholarly tradition. Clear though it is that the Roman jurists could
useextra ordinemandextraordinariuswithout any of the
procedural implications later attached to these words, modern
scholars have treated them as though they were technical terms.
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The problem is further complicated by the fact that scholars
are divided over what precisely the tergdra ordinemand
extraordinariusare supposed to mean. Some scholars regard the
words as referring to a complete legal system; on this view a
extraordinarium like theius novumdiscussed above, was an
important supplement to thes civileandius honorariumof
the Republic. Most scholars, however, regard the wextisa
ordinemandextraordinariusas referring not to the substance of
the law but to procedure: alongside the traditional procedures for
criminal and civil trials, was a special procedure designated by the
wordsextra ordinenor extraordinarius(89).

The fact that the Romans spokeia$ extraordinariumis
striking, but when viewed in context the expression clearly does
not refer to a complete legal system. Moreover the procedural
development by which an “extraordinary” process became the
normal one has been seriously misunderstood. Scholars have
assumed that the opposite of procedure said &xtra ordinem
was theordo, a term used for the familiar two-stage processes,
both criminal and civil, fundamental to traditional Roman
conceptions of the law. | will argue instead that what made the
extra ordinemprocess special was the fact that it was different
— at first — not just from what went on in the praetor’s court, but
from what normally went on in courtrooms all over the empire.

1.ius extraordinarium

89) There is a useful survey of the various views in EMARTINO, La
giurisdizione nel diritto roman¢1937), 299ff.
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A few texts have been taken as evidence that the Roman
lawyers regarded the law as a sort of three-fold entity, consisting
of ius civile ius honorarium and a new and imperiaus
extraordinarium(®9). But the Roman conception was in fact
much less dramatic: although Roman lawyers could talk about an
imperial law (distinct from theus civileand thaus honorariun,
and although they could talk abaus extraordinariumthe two
things were not the same.

One of the problems we face in approaching the relevant texts
is the wordus. Given the weight of tradition behind the word, we
tend inevitably to give it the broadest possible interpretation: when
jurists talk ofius extraordinariumorius tripertitum we think
immediately of obvious comparisons, likes civile andius
honorarium But in fact Roman lawyers could uss in a much
more limited way than we would normally expectLASAK
showed long ago that the expressismextraordinariunmdid not
refer to a system of law comparable its civile andius
honorarium but was simply a way of talking about special cases
(®1). We should translates extraordinariumsimply as “special
rules”, not as something ponderous like “the special law”; it is

90) RccoBoNo (above, note 4); 8r1 (above, n. 2), 31: “Si ebbe cosi un
diritto 'imperiale’ — non solo processuale ma, naturalmente, anche sostanziale
— che si pose accanto alles civile ed alloius honorariumin posizione
autonoma e, alfine, dominante”. For the present purposes it is not necessary
to decide whether the expressions in question are Justinianic interpolations or
not; we begin simply by trying to establish what the texts as preserved by
Justinian actually say.

91) WLASSAK (above, n. 3), 75-76.
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one thing to say “in this case we apply special rules”, and quite
another to say “we invoke The Special Legal System”.

The most important text in this regard is Justinidmssitutes
which explicitly divides the Roman law into three pa?. (The
subject under discussion is the history of the will, which though
initially a part of thaus civilewas also recognized, in a different
form, by theius honorarium and which by Justinian’s time had
also been modified by imperial decisions:

The law on this subject seems thus to be threefaolsl (
tripertitum esse videat)y since the witnesses and their
presence at one place for the creation of a will derives from
the ius civile the subscriptions of the testator and the
witnesses come from following the sacred constitutions, and
the seals and the number of withesses come from the
praetor’s edict%)

It is certainly striking that Justinian could think of the law in
this way: first the civil law, then the law articulated by imperial
constitutions, and finally thieis honorarium But it is also clear
that this does not amount to a comprehensive theory about the
nature of Roman law. Thieis tripertitum impressive as the
expression may seem, amounts to no more than a statement about

92) On the tendency of Roman lawyers to classify things in threes,
sometimes artificially, see H. @by, Trichotomy in Roman Lay1910),
esp. 61-62.

93) 1J. 2.10.3. cf. also Theophl. 2.10.3.
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the sources of law, which in this case happen to be of three
different kinds ¢).

More difficult are the various texts which speak explicitly of a
ius extraordinariumbut here too it is important to remember that
ius need not imply a fully-fledged legal system. In a subscription
of Alexander Severus, for examplas extraordinariunmrefers
simply to the special rules for cases involving the S (n
other passages, whates extraordinariums indeed spoken of as
a third element, parallel to ties civileand thaus honorarium
the reference is simply to the kinds of procedural remedies that
might be available. This is clearest in a passage of Marcian:
“There is no way for slaves to go to law against their masters,
since they are absolutely not recognized byidkecivile by the
ius praetorium or extra ordiner (°). And the same point is
made by Ulpian, who writes in a way which suggests at first that
he regarded the law in general as consisting of three categories:

It is settled that the word “creditors” refers to those to
whom something is owed as a result of a lawsuit or a
prosecution, either under tihes civile (as long as there is
not a permanent exception), or under itrehonorarium

94) Note the translation ofiBks and McLEoD (above, n. 78), 69: “The
law here has three sources”. For a very different conceptios tipertitum
seeDig. 1.1.2 (Ulpian):privatum ius tripertitum est: collectum etenim est
ex naturalibus praeceptis aut gentium aut civilibus

95) CJ. 7.73.5 (225).
96) Dig. 48.10.7 pr.
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or under theus extraordinariumwhether due immediately,
or after a certain time has elapsed, or condition&lly (

Having begun with judgments based onitrecivileand the
ius honorarium— products, in other words, of the traditional
formulary procedure — he goes on to mention judgments
produced in other courts. Despite his invocation of an impressive-
soundingius extraordinarium Ulpian, like Marcian, is talking
only about a special kind of legal proceedings.

2.0rdo andextra ordinem

Most scholars understand the worelstra ordinemand
extraordinariusas technical terms for tle®gnitio procedure, in
which officials heard lawsuits without the restrictions of the
traditional criminal and civil courts. There is a clarity to this
picture which is undeniably attractive, but it requires us to give the
wordsextra ordinemandextraordinariusmore weight than they
can reasonably bear. Although the woeds$ra ordinemand
extraordinariusdid indeed come to acquire, in certain contexts,
a specific technical meaning, this usage was derived from
discussions of the criminal procedure alone; when matters of the
ius civileandius honorariumcame to be dealt witextra
ordinem this was not so much an organic development of the civil
law as a widening of the criminal one.

One of the oddest things about the scholarship oextra
ordinem procedure is that interpretations differ markedly

97) Dig. 50.16.10.
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according to whether it is seen as a development of the civil or the
criminal law. In accounts of Roman civil procedusstra
ordinemproceedings are depicted as the natural successor to the
formulary procedure of the urban praetor; the “unusual” thing
about them is that they do not maintain the traditional distinction
between proceedings iure and thosepud iudicem(®8). But
studies of Roman criminal law present teetra ordinem
procedure as having been special, originally, for the entirely
different reason that judges were in these cases not bound by the
traditional rules of the criminguaestio(®). It is not clear to me
qguite how scholars resolve this problem of a double origin, not
least because few modern works deal with civil and criminal
procedure at the same time. But | suspect that a solution would
depend very heavily on the construction of a tangible entity that
can be labeled agxtra ordinemprocedure. If we could believe
that Augustus invented a new procedure, the problem of double
origin would be considerably less urgent, for we could imagine
Augustus offering a single supplement to both the criminal and
the civil courts already in existence.

The notion that the wordsxtra ordinemwere used in the
early empire to refer to a new legal procedure derives in large part

98) E.g. Kaser- HAckL (above, n2), 436: “Diese 'amtlichen' Verfahren
haben unter dem Prinzipat noch ausserordentlichen Charakter, soweit sie nur
ergdnzend neben den 'ordentlichen' Formularprozess treten”.

99) E.g. Richard A. BUMAN, Crime and Punishment in Ancient Rome
(1996), 50: “Thecognitio extraordinariawas designed to 'liberate' criminal
trials from the shackles of tredo iudiciorum publicorumthat is, from the
limitations of the jury-courts”.
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from a preoccupation with technical language. Starting from the
fact thatextra ordinemandextraordinariuswere, in Justinian’s
day, used to describe the procedure which had replaced the
formulary procedure and thguaestio scholars have derived a
legal vocabulary which in philological terms is highly
problematic. This is most obvious in the case of the wodd.

Legal historians use this term as though it were a kind of back-
formation fromextra ordinemwhat replaced the formula and the
guaestiowasextra ordinemso the formula and trguaestiomust

be the opposite, th@rdo (199).

It is important, therefore, to go back to basi®@sdo, in
Classical Latin, has a variety of specific meanings, ranging from a
row of seats or a class of people to a sequence of events and the
proper course of action. In legal contexts the word can be used,
like tavxi", to refer to the proper order in which lawsuits should
take place0?). In its adjectival form, howeveordo loses much
of its connection with row and sequenoedinarius, except in

100) E.g. Bernardo ANTALUCIA, Diritto e processo penale nell'antica
Roma 2nd ed. (1998), 215: “Tale procedimento, definito correntemente col
nome dicognitio extra ordinemperché sorge e si sviluppa al di fuori del
sistema processuale e criminale aetlo iudiciorum e quindi senza i vincoli
e le restrizioni formali della giurisdizione ordinaria”. Scholars even
distinguish between amrdo iudiciorum publicorunand arordo iudiciorum
privatorum without, as they often observe, any support from the ancient
sources at all; &£HERS, “Ordo”, RE Suppl VII (1940), 792-7; KSER -
HAckL (above, n. 2), 163 n. 1 refers to the “beliebten, aber unrémischen
Bezeichnung, 'ordo iudiciorum privatorum".

101) Serviusad Vergil.Aen 1l. 102:Uno ording uno reatu; et est de
antiqua tractum scientia, qui in ordinem dicebantur causae propter tumultum
festinantum, cum erat annus litiynBGU 628:ordo cognitionum offici
nostri. Fortavxi, see FrontoEpist. Graec5.1;P.Col. 123, lines 28-34.
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Vitruvius, means not “in rows” but “ordinary, normal”. And
ordo tends to have this same developed meaningxitra
ordinem the expression can sometimes mean “out of sequence”,
but it more usually means “in a way that is not the usual one”.
The development is at its most extreme in the adjective
extraordinarius in which the original implications of “row” and
“sequence” are entirely forgottemxtraordinariusmeans simply
“‘unusual” @02,

It is clear that the Roman lawyers could eg&aordinarius
andextra ordinemin this very general sense. lavolenus and
Papinian, for example, descrilbeunerabeing imposeextra
ordinem(193), and Ulpian refers to special holidaydesae extra
ordinem indictag1%4). In theCodex Theodosianwpecial grants
of land are described as being assigea ordinem(1%5), and
there is much concern fextraordinaria oneraandmunera(19).

102) For thegeneral sense afrdinarius andextraordinariusand related
words it is sufficient simply to consult ti@xford Latin Dictionary See
also D. DnuBE, Roman Law: Linguistic, Social and Philosophical Aspects
(1969), 2-10 for analogous linguistic phenomena and their treatment by legal
scholars.

103) Dig. 50.4.12; 50.5.6.
104) Dig. 4.6.26.7.
105) CTh.11.16.13 =CJ. 10.48.10.

106) CTh. 6.26.14;,CTh. 11.16 @le extraordinariis sive sordidis mune-
ribus); CTh. 11.16.1; 4; 5; 6; 9; 12; 15 [€J. 10.48.12]; 18; 19 [CJ.
10.48.14]; 21; 22CTh. 12.1.30 [=CJ. 10.32.21];CTh. 12.6.31 [=CJ.
10.72.14];,CTh 13.5.4; NMaj2 pr. For a Greek translation s€Th 15.2.1
=CJ. 11.43.1:ab extraordinariis oneribus volumus esse immunes = Bas
58.19.1: dreleic #otmoay #Em 1dv dotetvnopévoy Popdv kol édiktov.The
word is substantivized &Th. 11.16.2; 14.6.2CTh. 16.2.40 =CJ.1.2.5 =
Bas 5.1.4;CTh. 16.2.14 =CJ. 1.3.2;CTh. 15.3.1 =CJ. 11.65.1. See also
CTh. 6.35.10 (380)Rectores provinciarum inlicitum esse cognoscant
guemquam ... ulli necessitati extra ordinem subiugandCifih. 13.5.8:
extraordinaria ... officiaCTh. 11.16.11 =CJ. 10.48.8: Nihil a
provincialibus extraordinaria patimur indictione deposCiTh.11.16.17:
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A Novelof Valentinian mentionambitio extraordinaria19?), and

on the one occasiaxtraordinariusis used in Justinian™ovels

the word refers simply to specially imposed burdet?) (
Modern scholars however, tend to seera ordinemand
extraordinariusas referring to a specific legal proceduf®(To
some extent the problem is again a linguistic one: the lack of a
definite article in Latin means that it is not obvious whether the
jurists are talking about something as untechnical sgecial
procedure, or whether what they have in mind is a clearly defined
process that might reasonably be callde'Special procedure”.

But even more important is the fact that by the fourth century, at
least, lawyers demonstraldgpuld use the expression in the latter
sense; the best evidence comes from a fourth century papyrus,
discussed below, with its petition for “the action called the
extra ordinem cognitid (dyony 8¢ v €Etpa Epdiven
xortiovep). This development is clearly a significant one, but its

extraordinaria functionum sarcin&Th 11.16.23extraordinariae necessitatis
damna

107) N.val. 13.7.
108) NJ. 131.5.

109) Pomponius, for example, says that the praefectus annonae and
the praefectus vigilum were not magistrates but rather extraordinary
appointments; this is treated byw&ER - HACKL (above, n. 2), 436 n. 4 as a
reference t@ognitio extra ordinem The wordsextra ordinemapplied in the
Republic to specially constituteguaestioneshave received comparable
treatment; see CarloBWTURINI, “Quaestio extra ordinemSDHI 53 (1987),
74-1009.
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nature cannot be understood unless we recognizeettiad
ordinemin this case really does mean “special”; the fact that
somecognitioneswere to be handled in a special way means that
others were perfectly normal.

3. o €Epaopdivepn

Byzantine commentators were well aware that by their day the
ordinary procedures had long been displaced by what had
originally been extraordinary ones, and they occasionally offer
what look like explanations of the fact. One explanation is usually
rejected as simply wrong, while the other has been seen as
supporting the traditional view, thatdo referred simply to the
formulary procedure, in which a case was assigneditiolex
acceptable to the litigants, while proceediagga ordinemwere
direct expressions of governmental authority. But the Byzantine
lawyers have, | think, been misunderstood. Instead of offering us
information about origins of thextra ordinemprocedure, they
merely provide additional information about it.

For the most part the Byzantine lawyers seem oblivious to the
various meanings of the Lataxtraordinariusandextra ordinem
Their translations sometimes duck the words entirely, often
simply by transliterating; they also, as we shall see, traresttrte
ordinem as “harshly”. At other times, like their modern
successors, the Byzantines look to the root wedd, which they
can translate asa&ic. This is reasonable, but pedantic; it is
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surprising, given the normal Latin usage, to discoaetra-
ordinarius rendered asxtog ta&emg (119).

The best known of the Byzantine comments on the procedural
development is in Justinianfsstitutes where it is observed that
the extraordinary had become ordinary:

Nowadays it is superfluous to speak of the sequesrde)(

and outcome of interdicts. For whenever law is gieetna
ordinem as is the case nowadays for all lawsuits, there is no
need for an interdict to be issued, and cases are decided
without interdicts, even if an action has been given on the
basis of an interdict{y).

The author of thénstitutesdoes not comment on the irony of
the situation, and it is not clear whether or not he sees the word
ordo as being picked up, by way of contrast, in the expression
extra ordinemTheophilus’ version, however, suggests there is no
obvious connection: he translatslo asta&ic. but deals with
extra ordinemsimply by transliterating. By Justinian’s deytra
ordinemwas clearly a technical term, referring to an established,
and no longer very special, procedure.

Two anonymous commentators provide what looks like the
traditional explanation aéxtra ordinenproceedings. The Turin
Gloss to the Institutes, explaining a reference to the replacement

110) Dig. 50.13:De variis et extraordinariis cognitionibus et si iudex
litem suam fecisse dicetarBas 54.14:<Ilepi drapdpov xoi £ktdc TdEeme
dayvdoewv kol éov O Sikoohg Ty dikny v 1d8lav memowmkévon Aéyeton>.

111) 13. 4.15.8 = TheophJ. 4.15.8.
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of ordinary procedures with extraordinary ones, comments that
“Ordinary lawsuits @rdinaria iudicia) are those contained in
verbal formulae” {19). A scholion to the Basilica translation of

a passage of Ulpian offers a more detailed version of the same
explanation. The text that we have is probably post-Justinianic,
but it has incorporated an earlier comment, which probably dates
to the time of Justiniant¥3). In the original text, Ulpian was
discussing the praetorian interdict knowndasmigrandis the
praetor would under certain circumstances use his authority to
prevent landlords from holding onto their tenants’ property
(especially slaves) so as to keep them from leaving. Ulpian went
on to remark that in fact the interdict was not in common use,
since remedies were also availalebetra ordinem(114). His
comment was translated into Greek, thoegtra ordinemwas
retained as a Latin word: “And the matter is pursued
extraordinem for which reason the legal prescription is not
common {15).

112) GI. Taur. ad Inst 3.12 pr.:Ordinaria iudicia sunt quae formulis
verborum continebanturFor the text see A.IBERTI, La 'Glossa Torinese'
(1933), 137; see also H. JCSELTEMA, L’'enseignement de droit des
antécesseur€l970), 43-6.

113) Dieter 8voON, Untersuchungen zum Justinianischen Zivilprozess-
recht (1969), 42 argues that the text is not, as previously thought, actually
by Dorotheus, but that it is nonetheless basically Justinianic.

114) Dig. 43.32.1.2Cui rei etiam extra ordinem subveniri potest: ergo
infrequens est hoc interdictum

115) Bas. 60.19.1.2Koi "extraordinemdg 1o mpoyuo Poncelton, 10 odk
£6TL cuvexeg TO VOULUOV TopGyyEALOL.
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It is this remark, preserved in the Basilica, which prompted a
Byzantine lawyer to provide an explanation:

‘'extraordinem] In other words, even if the [interdict a¢]
migrandisis not given to the tenant on the basis of the
order of actionsék Tod opdlvov Tov dywyov) and is
pursued in the courtroom. For formerly those who wished
to undertake actions, and did not know them, approached
those who were in charge of the formula and learned the
name of the action appropriate for their case. But now the
person who wants to pursue a case of change in domicile is
helped, rightly, even if he pursueseittra ordinem(kav
eEtpaopdivep kuwron), in other words not undertaking the
action by its proper name. For the name of this particular
interdict is not common in the courtrooms because of the
fact that the request is understood by the judges even
without it. At any rate the scholion has interpretedetkiea
ordinem(to éEtpaopdivep) as applied to inhabitants who
might use it in this way. But formerly tlextra ordinem(to
eEtpaopdivep) was applied not to inhabitaniaquilini) but

to tenantsi{9).

The explanation offered here is an intriguing one, not least
because it accords so well with our general impression of Roman
legal history: the traditional procedures of Roman law, most
useful and best known in the city of Rome itself, were replaced by
the more businesslike rules of the provincial courts.

116) Schol. ad Bas60.19.1, 7.
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We can accept these comments as offering a reasonable
description of procedural change; in the classical period, as the
Turin Gloss says, the normal procedure had involved the use of
formulae but eventually, as the Basilica scholiast suggests, the
formula was abandoned. And the scholiast may well have thought
that he was explaining the origin of the expressixina ordinem
because litigants were no longer familiar with the actions they
filed suit without themé( Tod opdivou Téwv dywyav). But he need
not be pressed this far. A passage of the Pauli Sententiae presents
essentially the same point, and offers a useful clue to the precise
connection between the formula and the change in legal
procedure:

It makes no difference whether someone sues or is sued by

actio directaor by actio utilis, since iniudicia

extraordinarig where the precision dbrmulaeis not

observed, the subtlety of this distinction is superfluous,

especially since each action has the same scope and effect

(117)_

Here the point about abandoning the formula is made not to

explain the origins of thextra ordinemprocedure, but simply
as additional information about it. By the end of the third
century, when the Pauli Sententiae was probably written, it really
did make no practical difference whether a litigant useddhe
directaor theactio utilis, because the formula was no longer in
common use. But the loss of thermula does not actually

117) Dig. 3.5.46.1 =P.S. 1.4.10.
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explain the transition fromudicia ordinaria; the fact is
mentioned in the Pauli Sententiae merely in passing. Similarly, |
suggest, the Turin Gloss and the Basilica scholion are merely
commenting on the change from ordinary to extraordinary
procedure, not offering an explanation of it .

A passage of Theophilus offers us essentially the same
choices. In the course of a long discussion on the history of
remedies for default (not contained in the Ldtistitute9 he
explains that the procedure has changed:

Prior to the universal succession which we discussed in the
preceding title there were also other kinds of universal
succession, such asnptio bonorumintroduced in the
matter of sales of a debtor’s goods after many detours and
delays, which was in force when the courts veetknaria,

in other words when theonventuswas held at regular
intervals. (We have explained tbenventusn Book One of
theselnstituteg. Nowadays, however, since the courts are
extraordinariaand take place at all timegenditiones
bonorumare appropriately obsolet&4q).

For Theophilus, it seems, the difference between “ordinary”
and “extraordinary” courts is simply one of scheduli&)(
Scholars have understood him to be offering this as an

118) Theoph.Inst 3.12 pr.

119) For the Jstinianic procedure see G.BSENER “Distractio bono-
rum”, RE Suppl9 (1962), 27-32.
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explanation, and few have taken him serious§).(Theophilus’
general understanding of the wa@hventuswhich he regards as
defined by its strict time tables, is nothing if not eccent?¥. By

the sixth century the traditional practice at Rome was a distant
memory, and Theophilus may simply have misunderstood his
sources, seeingrdo andrtdéis in the wordsordinarius and
extraordinarius and guessing that they referred to the rules of
scheduling. But it is more likely that Theophilus, like the
scholiasts discussed above, was providing additional information
about the change rather than explaining it. &mptio bonorum

had involved, as he tells us, its own elaborate schedule of time
limits (122). That schedule depended on the fact that legal

120) Anexception is B MARTINO (above, n. 89), 302-4.

121) Theoph.Inst. 1.6.4: “A consiliumis an assembly of distinguished
men which is constituted at a certain time of the year. Andcthisilium
takes place not only at Rome, but in the provinces. And it is constituted at
the same time as thebnventus And what is aconventu8 A given time
established for the settling of lawsuits. For the Romans, since they spent
almost the whole year in making war, but at a particular time were prohibited
from this by winter and the terrible storms that come with it, since they were
not able as citizens of the Republic to remain outside of legal business,
would lay aside their arms and spend time on lawsuits. And they established
many judges for this business who would settle their disputes, who were
calledrecuperatoresbecause through them every man received what was due
to him. And the time for this was callednventussince to come together is
convenirg and on this day the judges and litigants came together. And the
consiliumtook place on the last day of tbenventus

122) Theoph.Inst. 3.12 pr.: “If anyone, when he was in debt to many
people, was a fugitive, and had no one to defend Hefiefdeuontr the
creditors would get together and then approacipthetorand accuse him of
this fact, and th@raetor would decide for them according to the law of the
goods of thelebitorand they would take possession of them within a certain
number of days. And when this was done, there was a second approach by the
same petitioners, who asked that they be allowed to choose one from their
number, through whom they would sell the goods. For since it was not easy
for everyone to come together on the same day, they selected one of their
number, whom they called magistef and who would himself make
arrangements with those wanting to buy. And there was notification
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proceedings as a whole had a strict timetable; the disappearance of
the “ordinary” procedure was thus connected with the loss of the
emptio bonorum*“all these complexities are now obsolete
because of the existence of the extraordinary courts”. The strict
schedule for the ordinary procedure and the random timing of the
extraordinary one are important to his exposition ofetimgtio
bonorum but they are not offered as definitions of the two types
of procedure.

The Byzantine lawyers, then, were not actually trying to
explain the change from ordinary to extraordinary procedure; they
took the transformation for granted, and commented instead on
related developments. We do not have to choose, therefore,
between the explanation offered by the scholiasts and that of
Theophilus: we are free to disregard the Byzantine comments

(prosgrafhv)in obvious places in the city saying: ‘N. who is our debtor has
come under a judgment of seizure; we beinghaditoreshave appropriated

his property; let anyone wishing to be a purchaser come forward’. Then, after
a few days had elapsed, there was a third appreactéfecvois), in which

they were given permission to use fe bonorum vendundorynfor it
remained for them to add to the aforementioned notification the following:
‘That the purchaser has to pay threditores for example, half the debt, so
that the person who is owed 100 will accept 50, and the person owed 200
will accept 100’. And when the specified time had elapsed, then the property
was granted to the purchaser and the purchaser was callenihior
bonorum and all the actions which were permitted to the person who
organized theenditio bonorumand to which he was liable were transferred to
the emptor bonorumand he could sue and be sugde, just like the
bonorum possessdior both are praetoriamiaetorioi) successors”.
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entirely, and concentrate on the explanation suggested by the
Roman texts.

4. Extraordinaria animadversio

By far the most common use @&xtra ordinemand
extraordinariusin Roman legal sources is to indicate that
punishment is to be of a particularly harsh kind. The words vary;
we getpunire, vindicareandcoercerewith extra ordinem and
alsoplectere multare corrigere, animadvertereanddamnare
Typical is a passage of Marcian: “If anyone has seized someone
else’s inheritance, it is customary for him to receive special
punishmentéxtra ordinem solet coerceti(129). Justinian in the
Institutesspeaks of aextraordinaria poenafor iniuria, which
Theophilus explains as “imposing a punishment beyond the norm
(e[xwger), with whatever penalty the judge wishes, such as exile or
division of property” {249). Other authors are more explicit about
the powers now given to magistrates; Hermogenianus says that
when iniuria is punishedextra ordinemthe penalties vary
according to the circumstances and the status of the offenders:
“Thus slaves are whipped and returned to their masters, free
persons of humble station are subjected to beatings, while the

123) Dig. 47.19.1 =Bas 60.29.1.

124) Theoph.Inst 4.4.10. The author goes on to dité 9.35.11, a law
of Zeno allowing litigants ofillustris rank or higher to use agents in
criminal matters. See also Scholion 1 Bas 60.22.1 pr., wher@xtra
ordinemis understood to mean simply “as the judge wishes”.
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others are punished either by exile or by being kept from doing a
specific thing” {29).

It was not just penalties that were modified, for the Romans
identified specific offenses as particularly worthy of punishment.
In some cases they were consciously modifying the law to deal
with provincial issues; in Egypt the crime of tampering with the
banks of the Nile or of other water courses was punisiexiria
ordinem(126), and the Romans had the same legal response to
the uniquely Arabian crime afcomeliopds, which involved
making death threats by means of stones piled up in figdfls (
Most of the new crimes, however, were prompted by more
universal problems. Sacrilege, for example, was to be punished
extra ordinem(128), as were statutory rape and sexual harassment
(129), abortion {39), and a father’'s refusal to acknowledge his
child (:3). The new penalties could also be imposed for more
guotidian offenses, such as the throwing of things out of the
window by slavesfd), the intentional burying of a corpse on

125) Dig. 47.10.45 Bas 60.21.43.

126) Dig. 47.11.10 =Bas 60.22.10. See al€©Th. 9.32.1 =CJ. 9.38.1.
127) Dig. 47.11.9 (Ulpian).

128) Dig. 48.13.4.2 (Marcian) Bas 60.45.5.

129) Dig. 47.11.1 pr. =P.S. 5.4.5 =Bas 60.22.1.prOl imovodetovTes

d\oTplovs ydpovs, €l kal ToU okomod WT TUXwOl, BapuTépwms kold{ovTalt.

Dig. 47.11.1.2 Bas.60.22.1.2. See alddig. 48.38.19.3.

130) Dig. 47.11.4 =Bas 60.22.4; see alsDig. 48.19.38.5, on the
punishment of makers of abortifacients (and aphrodisiacs).

131) Dig. 25.3.1.4 (Ulpian) Bas 31.6.1.4.
132) Dig. 9.3.1.8.
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public land {393), the fouling of persons, water supplies, or the
environment in general¥), and frightening people with snakes
(139). There was also a concern with theft, and with various kinds
of fraud: people who used false measut&s,(and those who
cornered food supplie$3(), were to be punishezktra ordinem

as were those guilty of the new crimestéllionatus(literally,
acting like a lizard), invented to cover egregious fraud in general
(138). The government was particularly concerned about misuse
of the legal system: anyone who leaked documents to help one
side in a legal disputé3f), or who intentionally laid false charges
(149 was to be punisheelxtra ordinem as were litigants who
abandoned litigation once it was underway, or colluded with their
opponentsif).

133) Dig. 11.7.8.2.

134) Dig. 47.11.1.1; cfBas 60.22.1.1Barevw" timwrou'ntai
135) Dig. 47.11.11 Bas 60.22.10.

136) Dig. 47.11.6.1 =Bas 60.22.6.1.

137) Dig. 47.11.6 pr. -Bas 60.22.6

138) Dig. 47.20 is devoted entirely to this crime; see &sp. 13.7.36
pr.; 47.11.3; R. MNTXAKA, “Stellionatus”,BIDR3 30 (1988), 277-335.

139) Dig. 47.11.8 =Bas 60.22.8; for clarification seBig. 48.19.38.8.

140) Dig. 47.10.43:Qui iniuriarum actionem per calumniam instituit,
extra ordinem damnatur: id est exilium aut relegationem aut ordinis
amotionem patiatur=Bas 60.21.41;Dig. 48.16.3 =P.S. 1.5.2 =Bas
60.1.12.

141) Dig. 48.3.4:Si quis reum criminis, pro quo satisdedit, non
exhibuerit, poena pecuniaria plectitur. puto tamen, si dolo non exhibeat,
etiam extra ordinem esse damnandum. sed si neque in cautione neque in
decreto praesidis certa quantitas compraehensa est, ac nec consuetudo
ostenditur, quae certam formam habet, praeses de modo pecuniae, quae inferri
oporteat, statuet=Bas 60.35.4E( & «katda 8dlov ov maploTnowy,
eETpaopdivep kaTadikdleTat.
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What defined these new crimes most obviously was the
harshness of the penalties. As well as transliterating the
expressiorextra ordinemor turning it into a new Greek adverb
(éxTpaopdivws) (149, the Byzantines also regularly translated it as
“harshly”: Bapuvtépws op ododpas (143). One scholiast provides
a useful survey of the texts he regarded as relevant. Commenting
on the Basilica translation of a passage fronPiali Sententiae
in which attempted seducers of married women are said to deserve
punishmentextra ordinem the scholiast refers us to texts
concerning the crimes atellionatus cornering grain supplies,
giving false measures, and usurping inheritances, and he singles
out Hermogenianus’ statement abdatsum quoted above,
“where you will learn what extraordinary penalties a#é) (

The same emphasis on punishments can be also be seen in
the original Roman texts. Macer tells us that the penalty for
extortion is no longer defined by the originek but is instead

142) Scholion 1 toBas 60.22.1 pr. Dig. 47.11.1 pr.

143) Bas 60.22.1 pr. =Dig. 47.11.1 pr. P.S. 5.4.5;Bas 60.22.10 =
Dig. 47.11.10

144) Scholion 2 orBas 60.22.1 pr. Dig. 47.11.1 pr. P.S. 5.4.5; the
references are t®as 60.29.1 =Dig. 47.19.1;Bas 60.21.45 =Dig.
47.10.45;1J. 4.4.10;Bas 60.30 =Dig. 47.20;Bas 60.22.6 =Dig. 47.11.6;
Bas 60.22.7 =Dig. 47.11.7.
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imposedextra ordinem(14%). Other passages reveal how dramatic
such a development could 3é%. Hermogenianus says that the
penalties for harboring slaves had been replaced, in his day, by
much more violent ones: “The financial penalties laid down by
the lex Fabia have become obsolete: people found to have
committed this crime are now punished according to the degree of
fault, so that most of them are condemned to the mirié§” (
And Marcian reveals that the relatively mild punishment imposed
by Sulla’s old law on poisoning and assassination were no longer
seen as adequate: “The punishment undeteth&€ornelia de
sicariis et veneficiiss deportation to an island and forfeiture of
all property. But nowadays offenders usually receive capital
punishment, unless they have the statusookestioresin which

case they receive the punishment laid down by the statute:
humilioresare normally given to the beasts, while those of higher

145) Dig. 48.11.7.3Hodie ex lege repetundarum extra ordinem puniuntur
et plerumque vel exilio puniuntur vel etiam durius, prout admiserint
Bas 60.43.7.3.

146) The passages that follow do all not use the expressima ordinem
but the reference is nonetheless clear. For the increasingly harsh penalties of
the Roman legal system, attested particularly in the legal sources from the
third century on, see R. MMULLEN, “Judicial Savagery in the Roman
Empire”, Chiron 15 (1986), rpt. inDEM, Changes in the Roman Empire
(1990), 204-217.

147) Dig. 48.15.7: Poena pecuniaria statuta lege Fabia in usu esse desiit:
nam in hoc crimine detecti pro delicti modo coercentur ut plerumque in
metallum damnantur=Bas 60.48.6. Se€oll. 14.2.2:Et olim quidem
huius legis poena nummaria fuit, sed translata est cognitio in praefectum
urbis, itemque praesidis provinciae extra ordinem meruit animadversionem.
Ideoque humiliores aut in metallum dantur aut in crucem tolluntur,
honestiores adempta dimidia parte bonorum in perpetuum relegantur
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status are deported to an islan&® The same point is made,
more generally, in one of the Byzantine scholia, which defines
“extraordinary charges” as “those which do not have a penalty
laid down by the laws™1{9).

The government’s concern for punishment, and its
willingness to take responsibility for inflicting it, had
transformedhe entireRomanlegal system Offenseswhich in the
traditional Roman law had been purely civil mattersetcesolved
only if an injured party was successful in privhtiation, became

mattersfor which the governmenimadeitself responsible.

The most striking exampleof this, andperhaps the best
documentedis thelaw of theft (159). In thetraditional Roman
law furtumwasclassedaspartof thelaw of obligations; it was a
delict rather than a crime. But at le&stthe time of the Classical
jurists, the governmentvas taking much more responsibility for

148) Dig. 48.8.3.5Legis Corneliae de sicariis et veneficis poena insulae
deportatio est et omnium bonorum ademptio. sed solent hodie capite puniri,
nisi honestiore loco positi fuerint, ut poenam legis sustineant: humiliores
enim solent vel bestiis subici, altiores vero deportantur in insuléne
jurists mention other modifications to the penalties laid dowteggs Dig.
48.19.38.7 =P.S. 5.25.7:Qui vivi testamentum aperuerit recitaverit
resignaverit, poena Corneliae tenetur: et plerumque humiliores aut in
metallum damnantur aut honestiores in insulam deportaitigy. 47.11.6.1:
Onerant annonam etiam staterae adulterinae, de quibus divus Traianus edictum
proposuit, quo edicto poenam legis Corneliae in eos statuit, perinde ac si lege
testamentaria, quod testamentum falsum scripsisset signasset recitasset,
damnatus esset.

149) Schol. 20 toBas 60.1.24.1 =Dig. 48.16.15.1:'EETpaopdSivdpia
AyovTal EyKNLATA TA U1} €XOVTA OPLOLEVY ATTO TOD TGOV Vopwv 6pdlvov Ty
Tipwplav. KTA.

150) See esp. M. BLzARINI, “In tema di repressione 'extra ordinem' del
furto nel diritto classico”BIDR3 11 (1969), 203-311.
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enforcement. Paul includes theft in his list of offenses
against the public order for which the prefect of the watch was
responsible at Rome, and Ulpian says explicitly that a
governor should hunt down those who disturb the tranquillity
of his province, including not only blasphemers, brigands, and
kidnappers but mere thieves as wélb)( Left to their own
devices the authorities would get involved only in particularly
egregious cases; according to Ulpian it was nocturnal thieves,
in particular, who were to be punishextra ordinemby the
proconsul, along with thieves operating in the baths or
defending themselves with weapo#)( and Marcian states
that thieves who worked in the daytime were to be dealt with
in ordinary civil proceedings'{®. But the victims of theft
apparently preferred the more effective police powers of the
criminal procedure. This is clear from a passage of Julianus,
who reveals that victims of theft clearly had a choice: they
could bring suit under the traditional rules of the civil law, but
only if they had not already made accusations before the
prefect of the watch or the provincial governor; in the latter
case, a conviction might result in restitution, much as if the

151) Dig. 1.15.3.1 (Paul); 1.18.13 pr (Ulpian)Bas 6.1.46.

152) Dig. 47.17.1:Fures nocturni extra ordinem audiendi sunt et causa
cognita puniendi, dummodo sciamus in poena eorum operis publici
temporarii modum non egredienduidem in balneariis furibussed si telo se
fures defendunt vel effractores vel ceteri his similes nec quemquam
percusserunt, metalli poena vel honestiores relegationis adficiendi. erunt
Coll. 7.4.2 =Bas 60.12.55(54).2:0l ¢v vukti kAémTOvTeS alOTNPAS
koAdlovTal péxpl Tod mPOS KaLpov els Snudctov €pyov €uPrndivar: 1O alTo
Kal €ml TOV év Balavelols KAETTOVTWY.

153) Dig. 47.17.2:Sed si interdiu furtum fecerunt, ad ius ordinarium
remittendi suntcf. Bas 60.12.54 fin.
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casewere a civil one,but the magistratewas alsofree to
impose a harsheisentencéf he wantedto (154. Thegeneral
situationis statedsuccinctlyin a passageof Ulpian: “It
should be remembered that nowadays theft is mostly litigated
asa criminal matterandthatthe personlitigating subscribes
to a charge(crimen), not becauseghe matterpertainsto a
iudicium publicu , but because it seems good to chastise the
temerity of the doers with extraordinary punishment
(extraordinaria animadvers). But this doesnot meanthat
it is any lesspossible,if someoneprefersit, to litigate asa
civil matter” (159).

We have evidence for other transformations of the law along
similar lines, many of which seem to us as natural as the change
of furtumfrom a civil delict to a criminal ackniuria, which had
originally been a purely private matter, came to be punishable
extra ordinemby the statelf%). In addition, the Romans
developed a special criminal charge for those who made off with
the contents of an inheritance without proper authorization (the
crimen expilatae hereditajiswhich was like theft except for the
technicality that an inheritance could not properly be said to have

154) Dig. 47.2.57.1:Qui furem deducit ad praefectum vigilibus vel ad
praesidem, existimandus est eligisse viam, qua rem persequeretur: et Si
negotium ibi terminatum et damnato fure recepta est pecunia sublata in
simplum, videtur furti quaestio sublata, maxime si non solum rem furtivam
fur restituere iussus fuerit, sed amplius aliquid in eum iudex constituerit. sed
et si nihil amplius quam furtivam rem restituere iussus fuerit, ipso, quod in
periculum maioris poenae deductus est fur, intellegendum est quaestionem
furti sublatam esse=Bas 60.12.56. BLzARINI (above, n. 150), 260ff
posits a number of interpolations which seem to me unnecessary.

155) Dig. 47.2.93 =Bas 60.12.92.
156) Dig. 47.10.45, cited above, n. 125.
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an owner ¥7). Similar, too, are the various developments in the
law of fraud and legal corruption, where the remedies of the
ordinary civil procedure were increasingly seen as inadequate.

More surprising is the employment of these procedures in
matters which seem to us unambiguously private. The most
striking example of this is the government’s intrusion into labor
markets.Digest50.13, entitled “On various and extraordinary
cognitionesand if a judge neglects his duty”, begins with a long
passage of Ulpian regarding litigation over professional #€8s (
Governors are to hear suits for non-payment of fees brought by
professors of liberal arts subjects, and by practitioners of certain
analogous professions (doctors and dentists, for example, but not
philosophers or professors of law). Ulpian is careful to lay out
which cases might and might not be brought to the governor’'s
court, for treatmengxtra ordinem(*59).

The process by which thextra ordinemprocedure was
extended is documented most tangiblyPirLips. 33, of 368
A.D., the only ancient text to describecagnitio asextra

157) Dig. 47.19.1 cited above, n. 123. See aBig. 47.19.2;CJ.
2.11.12 (224). See, most recently, MEMOSSE “Crimen expilatae here-
ditatis”, RHD 76 (1988), 255-260.

158) Dig. 50.13.1.

159) Dig. 50.13.1.1:Medicorum quoque eadem causa est quae
professorum, nisi quod iustior, cum hi salutis hominum, illi studiorum
curam agant: et ideo his quoque extra ordinem ius dici det®@as 54.14.3:
mepl pLoBdv €ETpaopdvapins 6 dpxwr StkatodoTel. See alsdig. 50.13.1.7:
Sed ceterarum artium opificibus sive artificibus, quae sunt extra litteras vel
notas positae, nequaquam extra ordinem ius dicere praeses debebit.
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ordinem though it does so in Greek8¢). The lawsuit in
guestion had, as so often in the papyri, dragged on for many
years, and documents from an earlier stage of the proceedings
are embedded within the one we have. The plaintiff, one
Sarapiaena, claimed that although she and two sisters had been
left all their father’s estate, two other sisters had taken shares,
although they had been given dowries instead. Sarapiaena had
sued both these sisters, but they apparently both died, leaving
Sarapiaena to deal with their heirs. She reached a settlement with
the heirs of one of the sisters, Dionysia, but the heirs of
Nemesilla employed delaying tactics instead, and it is to three of
these heirs that the extant summons is addressed.

We do not know when Sarapiaena went to court for the first
time. The initial case against her two sisters was already running
late when, apparently in 349, she applied to Strategiasseof
the Thebaid, for an extension of the time limits; this extension is
quoted in the summons of 368, in the original Latin as well as in
Greek {69). It was adduced to support a request that the governor
take special steps to remedy the procedural problems, and Flavius
Heraclius’ favorable decision is quoted as well. With her right to
proceed thus established, Sarapiaena’s summons continued with
the details:

For Paxamus, who was the father of Sarapiaena and
Dionysia and Heliodora and Theonina and Nemesilla, left a

160) P. Lips 33 =FIRAIIl. 175 (A.D. 368, Hermopolis).

161) The date of Strategius’ governorship is givenFbyAmh 1. 140;
seePLREI (1971), 858.
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will in which he ordered Nemesilla and Dionysia to be
content with their dowries, and that the other three daughters
were to have the inheritance. But since Nemesilla and
Dionysia, being older, had begun to take possession, I
brought suit against them. And in fact the heirs of Dionysia
made a compromise with me, but you and Socration, the
children of Nemesilla, employing unfair delays never
returned the things to me. And so for a long time | have
been bringing suit within the required time, but since you
used pretexts again it seemed that the suit was without a
beginning. Wherefore | denounce the case to you about the
things written below, vindicating a third part as being
undivided, so that you for your part may be condemned
according to the sacred law; for in good time | showed the
magnanimity of my lord the prefect that Socration has been
found living at Alexandria. Therefore publishing both the
title respecting the third part of my paternal inheritance by
testament, and the actientra ordinem cognitiol ask that

the formal subscription be given me and the case be held on
the legal day. An\Gv TiThov pev émi 1O TplTOV dATO
Bov\rjoews €yypddbou TaTpwas, dywyny 8¢ TN €ETpa
Gpdlvep KovLTLOVEN, dELd €kdoBfval pou Tnv ouvidn
Umoonplwow kal katd kvplav mpaxdfivar v Siknv). And

this is the affair, translated from the Latin....

The text breaks off at this point; perhaps what followed was
the original and officia | version of the summons issued by the
governor. For our purposes what matters is thatetiga
ordinemcognitiowas clearly an established procedure. But it is
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also important to note that it was still, in 368, a procedure of last
resort: the governor was willing to abandon the rules of the
regular procedure and impose his own authority in settling the
matter, but only because the ordinary procedures had failed.

The case of Sarapiaena provides important confirmation of
the statement made explicitly by the Byzantine lawyers that there
had been fundamental changes in the Roman legal procedure.
These changes were more dramatic than a mere shift in the
principles of civil litigation. The traditional Roman legal
procedures, criminal as well as civil, came to be replaced by
procedures which were genuinely special: when the ordinary rules
proved inadequate they were replaced by extraordinary measures,
whether because the prescribed penalties seemed too mild or
because, as here, the normal procedures failed to work. The
significant fact, from a historical point of view, is that these
inadequacies and these failures were clearly becoming more and
more common,; by the time of Justinian they were the rule rather
than the exception.

V. Conclusion

If the foregoing arguments are right, it remains necessary to
explain in more detail the change from the traditional Republican
procedures teognitionesand the rise ofognitionesdeemed to
be extraordinariae The objective of this paper is primarily to
guestion the categories normally used in the modern scholarship.
Formula, edict andudexwere not exclusive to the traditional
procedures used by Roman citizens of the Republic, and neither
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cognitionorextra ordinendesignate a new imperial system that
replaced them. What did happen was that officials increasingly
came to useognitionedgnstead of the traditional procedures, that
some of theseognitiones— particularly in criminal matters —
were conducted according to a special set of ruéedré
ordinen), and that these speciabgnitionescame to be so
common that they became the normal form of litigatié®. (

162) Thispaper was written during tenure of a fellowship in Byzantine
Studies at Dumbarton Oaks in Washington, D.C., and | am extremely
grateful to the staff for their help and support. | am also very grateful for
helpful comments from Marie There®&EN, David HHNSTON and Ranon
KATZzOFF, none of whom should be taken as endorsing views put forth here.



