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3.

The European Union (EU) is the only example of an 
international organisation that has the competence 
to rule trade at the regional level by adopting legally 
binding acts for its Member States. 
Part III will explore basic principles of EU Common 
Commercial Policy (CCP) and its trade exceptions 
in the following categories of items:

 — Conventional Weapons;
 — Dual-Use Items;
 — Conflict Minerals;
 — Diamonds;
 — Cultural Goods;
 — Torture-related Items. 
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1. EU Common Commercial 
Policy (CCP)
The general principles of the EU common commercial policy (CCP) 
are laid down in Article 207 of the Treaty on the Functioning of the 
European Union (TFEU).1

“1. The common commercial policy shall be based on uniform 
principles, particularly with regard to changes in tariff rates, 
the conclusion of tariff and trade agreements relating to 
trade in goods and services, and the commercial aspects 
of intellectual property, foreign direct investment, the 
achievement of uniformity in measures of liberalisation, 
export policy and measures to protect trade such as those to 
be taken in the event of dumping or subsidies. The common 
commercial policy shall be conducted in the context of the 
principles and objectives of the Union’s external action.

 (…).
3. Where agreements with one or more third countries or 

international organisations need to be negotiated and 
concluded, Article 218 shall apply, subject to the special 
provisions of this Article”.2

The CCP implies a uniform conduct of trade relations with third 
countries, which means a common customs tariff, common import and 
export regimes, same rules regulating direct foreign investments and 
common tools and measures to protect trade (such as those to be taken 

1 European Union, Consolidated versions of the Treaty on European Union (TEU) and 
the Treaty on the Functioning of the European Union (TFEU) - Consolidated version of 
the Treaty on European Union - Protocols - Declarations annexed to the Final Act of the 
Intergovernmental Conference which adopted the Treaty of Lisbon, signed on 13 December 
2007, Official Journal C 326, 26/10/2012 P. 0001 – 0390. Available on: http://eur-lex.europa.
eu/legal-content/EN/ALL/?uri=celex%3A12012M%2FTXT. (Accessed on 16/09/2016).

2 Article 207 TFEU. 
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in the event of dumping or subsidies). Finally, the Treaty establishes a 
EU competence for the conclusion of trade agreements. 

The last sentence of paragraph 1 “The common commercial policy shall 
be conducted in the context of the principles and objectives of the Union’s 
external action” links the common commercial policy to the principles 
and objectives of the Union’s external action. 
Principles and objectives of the Union’s external action are stated in 
Article 21 of the Treaty on the European Union (TEU):

“The Union’s action on the international scene shall be guided by 
the principles which have inspired its own creation, development 
and enlargement, and which it seeks to advance in the wider world: 
democracy, the rule of law, the universality and indivisibility of 
human rights and fundamental freedoms, respect for human 
dignity, the principles of equality and solidarity, and respect for 
the principles of the United Nations Charter and international 
law. (…)”.3

The link between common commercial policy and Article 21 of the TEU 
means that the EU, while conducting CCP has to take into account and 
implement principles and objectives stated in Article 21. A practical 
example is the inclusion of clauses, e.g. human rights clause and/or 
WMD non-proliferation clause, in agreements negotiated with third 
countries. The inclusion of the human rights clause would consist in the 
implementation of the principle of “the universality and indivisibility of 
human rights and fundamental freedoms” stated in Article 21 of the TEU 
and, for WMD non-proliferation policy, the “respect for the principles of 
the United Nations Charter and international law”. 

3 Article 21 TEU.
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Another dimension to keep in mind, when considering common 
commercial policy, is that it is an EU exclusive competence, as stated 
in Article 3 of the TFEU:

“1. The Union shall have exclusive competence in the following 
areas: 
 customs union;
 (…)
 (e) common commercial policy”.4 

A EU exclusive competence induces that Member States could only 
adopt acts if they have been empowered to do so. The situation is similar 
regarding the possibility to negotiate and adopt international trade 
agreements.5 
However, if Member States could not individually rule their commercial 
policy, as Council members, nothing could be decided without the 
agreement of the majority of them. The common commercial policy 
has to follow the ordinary legislative procedure, as stated in paragraph 
2 of Article 207 of the TFEU:

“2. The European Parliament and the Council, acting by means 
of regulations in accordance with the ordinary legislative 
procedure, shall adopt the measures defining the framework 
for implementing the common commercial policy”.6

4 Article 3 TFEU. 

5 The EU exclusive competence in concluding international agreements in areas of 
EU exclusive competence is the result of the “implicit power theory” or “principle of 
parallelism of competences”. It means that an implicit competence in external matters (in 
this case the conclusion of international agreements) derives from an explicit competence 
in internal matters (common commercial policy). In other words, where the Treaties assign 
explicit powers to the Union in a particular area (e.g. CCP), the EU must also have similar 
powers to conclude agreements with non-Community countries in the same field.

6 Article 207 TFEU.
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This ordinary legislative procedure is also called co-decision procedure7 
as long as it gives the same weight to the European Parliament and 
the Council when deciding on legislative proposals coming from the 
Commission, which holds the right of initiative. 

1.1. EU Trade Restrictions for Economic 
Reasons

The EU external trade general principle is free trade, as it is for all WTO’s 
members. 
Exceptions to this principle, and therefore trade restrictions, are 
defined by a set of regulations and decisions, adopted at the EU level. 
Common rules for exports and imports are established, namely by 
Council Regulation (EC) No1061/2009 of 19 October 2009 establishing 
common rules for exports8 and Council Regulation (EC) no 260/2009 of 
26 February 2009 on the common rules for imports (codified version)9 
and Council Regulation (EC) No 625/2009 of 7 July 2009 on common 
rules for imports from certain third countries (codified version),10 which 
provides special measures for the following third countries due to 
particular features of their economic system: Armenia, Azerbaijan, 
Belarus, Kazakhstan, North Korea, Russia, Tajikistan, Turkmenistan, 

7 The co-decision procedure was introduced by the Maastricht Treaty on European Union 
(1992), and extended and made more effective by the Amsterdam Treaty (1999). With 
the Lisbon Treaty that took effect on 1 December 2009, the renamed ordinary legislative 
procedure became the main legislative procedure of the EU ś decision-making system.

8 European Union, Council Regulation (EC) No1061/2009 of 19 October 2009 establishing 
common rules for exports, OJ L 291 of 7/11/2009, p.1 (as codified by Regulation (EU) 
2015/479 of the European Parliament and of the Council on common rules for exports 
(codification), OJ L 83/34 of 27/03/2015).

9 European Union, Council Regulation (EC) no 260/2009 of 26 February 2009 on the common 
rules for imports (codified version), OJ L 84, 31.3.2009, p. 1–17 (as codified by Regulation 
(EU) 2015/478 of the European Parliament and of the Council of 11 March 2015 on common 
rules for imports (codification), OJ L 83/16 of 27/03/2015). 

10 European Union, Council Regulation (EC) No 625/2009 of 7 July 2009 on common rules for 
imports from certain third countries (codified version), OJ L 185/1 of 17/07/2009. Available 
on: http://trade.ec.europa.eu/doclib/docs/2009/august/tradoc_144178.codified.en.L185-
2009.pdf. (Accessed on 16/09/2016). 
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Uzbekistan, and Vietnam. These regulations organise trade principles 
in general. They do not establish any provision concerning sensitive 
trade and trade restrictions for political reasons. 

As regards exports, Regulation 1061/2009 essentially establishes a 
safeguards mechanism allowing Member States to alert the Commission 
when they consider that protective measures might be necessary to face 
unusual developments on the market concerning any product, whether 
industrial or agricultural.  Consultations shall take place in the following 
days within an advisory committee consisting of representatives of each 
Member State with a representative of the Commission as Chairman. It 
has to deal with the different aspects of the economic and commercial 
situation as regards the product in question and potential measures to 
be set up. For example, the Commission may propose to the Council 
to adopt measures to prevent a critical situation from arising due to a 
shortage of essential products. 

 When Community interests call for immediate action, the Commission 
may render the export of a product subject to export authorisation.11

As for imports regime, a four-phased trade-monitoring procedure has 
been set up:

1. Information and consultation procedure: EU countries must inform 
the Commission if import trends suggest the need for surveillance or 
safeguard measures. Consultations may be held either at the request 
of a EU country or on the initiative of the Commission. They take 
place within an advisory committee made up of representatives 
of each EU country with a representative of the Commission as 
chairman. These consultations primarily examine the conditions 
of import, the economic and commercial situation and the measures, 
if any, that need to be taken.

2. Investigation procedure: when, after consultations, it is apparent that 
there is sufficient evidence to justify the initiation of an investigation, 

11 European Union, Council Regulation 1061/2009 of 19 October 2009 establishing common 
rules for exports, OJ L291/1 of 7/11/2009, Article 6. 
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the Commission initiates an investigation. The investigation seeks to 
determine whether imports of the product in question are causing or 
threatening to cause serious injury to the concerned EU producers. 
Within the framework of the investigation, the Commission 
examines:

 − the volume of imports;
 − the price of imports;
 − the consequent impact on EU producers;
 − other factors which are causing or may have caused injury to the 

concerned EU producers.
At the end of the investigation, the Commission submits a report 
to the advisory committee and, depending on the conclusion of 
its investigations, either terminates the investigation or decides 
to implement surveillance or safeguard measures.

3. Surveillance measures: the decision to introduce surveillance measures 
is normally taken by the Commission. Such surveillance may involve 
retrospective checks of imports (statistical surveillance) or prior 
checks. In the latter case, products under prior surveillance may 
only be put into free circulation within the EU on production of 
an import document issued by EU Member States, which is valid 
throughout the EU. Each month, EU countries must inform the 
Commission of the import documents that were issued (in cases of 
prior surveillance) and the imports received (in cases of prior and 
retrospective surveillance).

4. Safeguard measures: safeguard measures may be applied where 
products are imported into the EU in such greatly increased quantities 
and/or on such terms or conditions as to cause, or threaten to cause, 
serious injury to EU producers. The Commission may change the 
period of validity of the import documents issued in respect of 
surveillance or establish an import authorisation procedure and, in 
particular, a quota system for imports.

These measures are taken by the Commission or by the Council.
The duration of safeguard measures may not, in principle, exceed four 
years, unless they are extended under the same conditions as the initial 
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measures were adopted. Under no circumstances may the duration of 
the measures exceed eight years.12

The EU has at its disposal a series of trade defence instruments, in 
accordance with EU and WTO law, to ensure that fair competition, 
without distortions, is maintained between domestic and foreign 
producers. 
To guarantee the defence of trade, the Commission has three main 
types of trade defence instruments at its disposal:

1. Anti-dumping: dumping occurs when manufacturers from a non-
EU country sell goods within the EU below the sales prices of their 
domestic market or below the cost of production. 
If the Commission can establish, through an investigation, that this is 
happening, it may correct any damage to EU companies by imposing 
anti-dumping measures. 
Typically, these are duties on imports of the product from the country 
in question. 
They can last up to 6 months (provisional measures) or, if the 
Commission decides to make them longer, 5 years. 

2. Anti-subsidy: subsidisation occurs when a non-EU government 
provides financial assistance to companies to produce or export 
goods. 
The Commission is allowed to counteract any trade-distorting effect 
of these subsidies on the EU market, after an investigation into 
whether the subsidy is unfair and injurious to EU companies. The 
counter-measures are duties on imports of the subsidised products.
They can last up to 4 months (provisional measures) or, if the 
Commission decides to make them longer, 5 years. 

12 European Union, Council Regulation (EC) No 260/2009 of 26 February 2009 on the common 
rules for imports, OJ L 84/1 of 31/3/2009. Available on: http://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=URISERV%3Ar11002. (Accessed on 16/09/2016).
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Example of anti-subsidy and anti-dumping measures 

Commission Regulation (EU) No 570/2010 of 29 June 2010 making im-
ports of wireless wide area networking (WWAN) modems originating in 
the People’s Republic of China subject to registration* 
 (1) The Commission has received a request (…) to make imports of 
wireless wide area networking (WWAN) modems originating in the 
People’s republic of China subject to registration. 
(3) Having received a complaint from Option NV (hereinafter “the 
applicant”) the Commission determined that there is sufficient evi-
dence to justify initiation of a proceeding and therefore (…) the initi-
ation of an anti-dumping proceeding concerning imports of wireless 
wide area networking (WWAN) modems originating in the People’s 
Republic of China. 
(9) As regards dumping, the Commission has at its disposal suffi-
cient prima facie evidence that imports of the product concerned 
originating in the People’s Republic of China are being dumped, and 
that the exporters practice dumping (…). 
(10) As regards injury, the Commission has at its disposal sufficient 
prima facie evidence that the exporters’ dumping practices are caus-
ing material injury or would cause material injury.
(14) In the light of the above, the Commission has concluded that 
the applicant’s request contains sufficient evidence to make imports 
of the product concerned subject to registration (…).
(16) (…) imports of the product concerned should be made subject 
to registration in order to ensure that, should the investigation result 
in findings leading to the imposition of anti-dumping duties, those 
duties, can, if the necessary conditions are fulfilled, be levied retro-
actively (…). 
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(14) By two letters of 26 October 2010 to the Commission, Option 
NV withdrew its anti-dumping and anti-subsidy complaints** con-
cerning imports of WWAN modems originating in the PRC. The 
reason for the withdrawal of the complaints was that Option NV had 
entered into a cooperation agreement with an exporting producer in 
the PRC.

* European Union, Commission Regulation (EU) No 570/2010 of 29 June 2010 making imports 
of wireless wide area networking (WWAN) modems originating in the People’s Republic of China 
subject to registration, OJ L 58/36 of 03/03/2011.
** On 2 August 2010, the Commission also received a complaint concerning the alleged 
injurious subsidisation into the Union of imports of WWAN modems originating in the PRC, 
with subsequent request for registration of imports. On this basis, the Commission also 
initiated an anti-subsidy proceeding concerning imports into the Union of WWAN modems 
originating in the PRC.

3. Safeguards: differently from subsidies and dumping, safeguards 
are not taken to address unfair trade practices. Rather, they 
are concerned with imports of a certain product that increase 
so suddenly and sharply that EU producers cannot reasonably 
be expected to adapt immediately to the new trade situation.  
In such cases, WTO and therefore EU rules allow for short-term 
measures to regulate the imports, giving EU companies temporary 
relief and time to adapt. Such measures usually apply to imports 
of the product from all non-EU countries. Provisional safeguard 
measures may last up to 200 days and definitive measures up to 4 
years. When they exceed 3 years, they must be reviewed at mid-term 
and can be extended up to 8 years in total. 
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Example of safeguard measures

 Commission Regulation (EC) No 1447/2004 of 13 August 2004 imposing 
provisional safeguard measures against imports of farmed salmon* 
 (1) On 6 February 2004,** Ireland and the United Kingdom informed 
the Commission that trends in imports of farmed Atlantic salmon 
appeared to call for safeguard measures (…).
(91) A preliminary determination has been made that critical 
circumstances exist in which delay would cause damage to the 
Community producers which it would be difficult to repair. They 
have suffered a serious decline, notably in live fish stocks, unit prices, 
profitability and ROCE as a result of increased low-priced imports of 
the product concerned. 
(97) Therefore, bearing in mind the precarious economic situation 
of the Community producers as a result of the large losses which 
they have sustained, and the continuing threat posed by exporting 
producers, it is considered that there exists a critical situation in which 
any delay in the adoption of provisional safeguard measures would 
cause damage which it would be difficult to repair. It is therefore 
concluded that provisional safeguard measures should be adopted 
without delay. 
(98) The preliminary analysis of the findings of the investigation 
confirms the existence of a critical situation and the need for 
provisional safeguard measures in order to prevent further injury 
to the Community producers which it would be difficult to remedy. 
(108) The provisional measures should not last more than 200 days. 
The measures should enter into force on 15 August 2004 and should 
remain in force for 176 days unless definitive measures are imposed 
or the investigation is terminated without measures before that time. 
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Commission Regulation (EC) No 206/2005 of 4 February 2005 imposing 
definitive safeguard measures against imports of farmed salmon*** 
(77) In the current case, the most important injurious effect of 
increased imports was the large financial losses to the Community 
producers. 
(114) The definitive measures should not last more than four years 
including the period of the provisional measures. The measures should 
enter into force on 6 February 2005 and should remain in force until 
13 August 2008. 

* European Union, Commission Regulation (EC) No 1447/2004 of 13 August 2004 imposing 
provisional safeguard measures against imports of farmed salmon, OJ L 267/3 of 14/08/2004. 
** Notice of initiation of a safeguard investigation under Council Regulations (EC) Nos 3285/94 
and 519/94 concerning imports of farmed salmon, (2004/C 58/04).
*** European Union, Commission Regulation (EC) No 206/2005 of 4 February 2005 imposing 
definitive safeguard measures against imports of farmed salmon, OJ L 33/8 of 05/02/2005.

The Commission has a central role in implementing trade-monitoring 
and defensive measures. It is up to the Commission to examine evidence 
provided by complainants and decide whether to launch investigations 
or review existing measures and conduct investigations. Moreover, 
the Commission has the final word (after consulting the trade defence 
committee composed of representatives of EU Member States) on if and 
how to act/react. For example, on whether to impose or not provisional 
and definitive trade defence measures, to accept or reject undertakings, 
to grant refunds and to terminate, amend or extend the measures.13 

13 The European Commission, DG Trade, Introduction to Trade Defence Policy, April 2013. 
Available on: http://trade.ec.europa.eu/doclib/docs/2013/april/tradoc_151014.pdf. 
(Accessed on 16/09/2016). 
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1.2. Trade Restrictions for Non-Economic 
Reasons

General provisions establishing conditions for trade restrictions for 
non-economic reasons are established by Article 36 of the TFEU:

“The provisions of Articles 34 and 3514 shall not preclude 
prohibitions or restrictions on imports, exports or goods in transit 
justified on grounds of public morality, public policy or public 
security; the protection of health and life of humans, animals or 
plants; the protection of national treasures possessing artistic, 
historic or archaeological value; or the protection of industrial 
and commercial property. Such prohibitions or restrictions shall 
not, however, constitute a means of arbitrary discrimination or a 
disguised restriction on trade between Member States”.15

Article 36 of the TFEU recalls Articles XX and XXI of the GATT 
Agreement, i.e. exceptions to the general principle of free trade for 
non-economic reasons. 
Basically, the Treaty establishes the possibility to control trade for non-
economic reasons in the listed areas (public morality, public policy or 
public security, etc.). However, the last provision of Article 36 TFEU 
seems to exclude this possibility of adopting restrictive trade measures 
between Member States. 

This Article is rather unclear. In fact, while the first paragraph seems 
to establish the possibility for the EU to control trade (as trade is a EU 
competence), the second paragraph seems to attribute the competence 
to Member States, providing that while they can adopt measures to 
control trade for the listed reasons, they cannot adopt these measures 

14 Article 34 TFEU: Quantitative restrictions on imports and all measures having equivalent 
effect shall be prohibited between Member States. Article 35 TFEU: Quantitative restrictions 
on exports, and all measures having equivalent effect, shall be prohibited between Member 
States.

15 Article 36 TFEU. 



Introduction to International Strategic Trade Control Regimes — 2017 Part 3.161

as to restrict trade between them. It would mean that trade restrictions 
could be adopted towards third States, but this would imply that Member 
States could adopt trade control measures unilaterally. 

The issue is that, while trade is a EU exclusive competence (common 
commercial policy), trade control measures adopted for political reasons 
are also a matter of foreign policy. Although foreign policy is mostly 
a Member States competence, they have agreed to coordinate their 
understanding and actions within the Common Foreign and Security 
Policy (CFSP) established by Chapter 2 of Title V of the TEU. The CFSP 
is an intergovernmental structure where decisions are proposed by the 
High Representative and adopted by the Council of Ministers. Those 
decisions are usually implemented by Member States.
 
When trade restrictive measures are considered against a State, e.g. to 
implement a UNSCR, the Council usually consider the adoption of two 
instruments: one CFSP decision for the foreign policy consideration and 
one EU Regulation to define trade restrictive measures. The legal basis 
to deal with trade restrictive measures is Article 215 TFEU:

“1. Where a decision, adopted in accordance with Chapter 2 of 
Title V of the Treaty on European Union, provides for the 
interruption or reduction, in part or completely, of economic 
and financial relations with one or more third countries, the 
Council, acting by a qualified majority on a joint proposal 
from the High Representative of the Union for Foreign Affairs 
and Security Policy and the Commission, shall adopt the 
necessary measures. It shall inform the European Parliament 
thereof.

2. Where a decision adopted in accordance with Chapter 2 of 
Title V of the Treaty on European Union so provides, the 
Council may adopt restrictive measures under the procedure 
referred to in paragraph 1 against natural or legal persons 
and groups or non-State entities.
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3. The acts referred to in this Article shall include necessary 
provisions on legal safeguards”.16

Article 215 of the TFEU establishes the possibility to adopt restrictive 
measures (economic sanctions). The power of initiative is held by the 
Commission, jointly with the High Representative of CFSP, and the 
Council adopts the decision by qualified majority. 
On the other side, the legal basis to deal with foreign policy elements 
is Article 29 of the TEU:

“The Council shall adopt decisions which shall define the 
approach of the Union to a particular matter of a geographical 
or thematic nature. Member States shall ensure that their national 
policies conform to the Union positions”.17

This provision is to be read together with Articles 30 and 31 of the TEU 
establishing the procedure and conditions to adopt Council decisions 
(which is the legal instrument to implement CFSP decisions). Basically, 
the procedure to adopt a Council decision is that the power of initiative 
is held by the High Representative of CFSP and the decision is adopted 
by the Council. 

16 Article 215 TFEU. 

17 Article 29 TEU.
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An example of implementation of this double mechanism is restrictive 
measures adopted against the Democratic People’s Republic of Korea. 
In order to implement established restrictive measures, two legal acts 
are necessary: 

 — Council Common Position18 2006/795/CFSP of 20 November 2006 
concerning restrictive measures against the Democratic People’s 
Republic of Korea;19 (implementing the foreign policy elements); 

 — Council Regulation 329/2007of 27 March 2007 concerning restrictive 
measures against the Democratic People’s Republic of Korea20 
(implementing trade elements). 

 — Council Common Position 2006/795/CFSP of 20 November 2006:
“(3) (…) The Council also stated that it would fully implement the 

provisions of all relevant UNSC Resolutions21 and notably 
those of UNSCR 1695 (2006) and UNSCR 1718 (2006). (…).

(12) Action by the Community is needed in order to implement 
certain measures, (…)”.

18 Before the entry into force of the Lisbon Treaty, common positions were the legal 
instrument to implement CFSP decisions. Since the entry into force of the Lisbon Treaty, 
CFSP legal acts are Council decisions. 

19 European Union, Council Common Position 2006/795/CFSP of 20 November 2006 
concerning restrictive measures against the Democratic People’s Republic of Korea, OJ 
L 322/32 of 22/11/2006. Available on: http://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=CELEX%3A32006E0795. (Accessed on 16/09/2016). 

20 European Union, Council Regulation (EC) No 329/2007 of 27 March 2007 concerning 
restrictive measures against the Democratic People’s Republic of Korea, OJ L 88, 
29.3.2007, p. 1–11. Available on: http://eur-lex.europa.eu/legal-content/EN/
ALL/?uri=celex%3A32007R0329. (Accessed on 16/09/2016). 

21 Please note that very often EU restrictive measures are adopted following UN resolutions 
adopted under Chapter VII of the UN Charter. In very rare cases the EU “independently” 
adopts restrictive measures. The most common reason of the adoption of “independent” 
EU restrictive measures is the veto imposed by one or more permanent member State(s) 
in the Security Council against the adoption of such measures (See, for example, EU 
restrictive measures against Ukraine). 
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Council Regulation 329/2007 of 27 March 2006:
“(2) Common Position 2006/795/CFSP provides for the 

implementation of the restrictive measures set out in 
Resolution 1718 (2006) and notably for a ban on exports 
of goods and technology which could contribute to North 
Korea’s nuclear-related, (…) a ban on exports of luxury goods 
to North Korea, as well as the freezing of funds and economic 
resources (…).

(3) These measures fall within the scope of the Treaty 
establishing the European Community and, therefore, 
notably with a view to ensuring their uniform application 
by economic operators in all Member States, Community 
legislation is necessary in order to implement them as far 
as the Community is concerned”. 

As it appears from the text of the Council Regulation, EU legislation is 
needed to implement the Council Decision, since the imposition of an 
economic embargo is a trade restriction falling within the EU exclusive 
competence on common commercial policy.22  

1.3. An exception within an exception: 
Article 346 of the TFEU

Article 346 of the TFEU establishes the possibility for Member States, 
despite any other provision in the Treaties, to adopt measures that 
it “considers necessary for the protection of the essential interests of its 
security which are connected with the production of or trade in arms, 
munitions and war material”. It means that if Member States are 
willing to adopt measures to protect their essential security interests, 
especially if connected with arms production and arms trade, they have 
the possibility to do it.

22 It is worth noticing that the adoption of unilateral embargoes on the side of one or more 
Member State(s) could also cause internal market distortions (within the EU internal 
market) with negative consequences on competition law. 
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“1.  The provisions of the Treaties shall not preclude the 
application of the following rules:
(a) no Member State shall be obliged to supply information 

the disclosure of which it considers contrary to the 
essential interests of its security;

(b) any Member State may take such measures as it considers 
necessary for the protection of the essential interests of 
its security which are connected with the production 
of or trade in arms, munitions and war material; such 
measures shall not adversely affect the conditions of 
competition in the internal market regarding products 
which are not intended for specifically military purposes.

2. The Council may, acting unanimously on a proposal from 
the Commission, make changes to the list, which it drew up 
on 15 April 1958, of the products to which the provisions of 
paragraph 1(b) apply”.23

Article 346 of the TFEU recalls the GATT security exceptions 
established by Article XXI, i.e., trade restrictions for security reasons. 
However, this provision could not be considered as a weapons trade 
general exception to EU treaties. 
Commercial policy and restrictions on trade remain a EU policy. 
Member States only have the possibility to adopt specific and, in 
principle, temporary measures dealing with weapons. 
However, Member States have always understood and considered this 
provision as excluding the regulation of arms production and arms 
trade from the EU law. 

23 Article 346 TFEU. 
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Consequently, trade exceptions are EU competences but:
 — with one exception for trade restrictions for political reasons, which 

is a “mixed” competence (Article 215 of the TFEU and Article 29 of 
the TEU);

 — within this exception for political reasons, there would be the 
exception for weapons, which is considered by member States as 
their exclusive competence, out of the Treaty. 

However, even if the understanding is not commonly shared, Member 
States may not adopt measures if there is a risk of affecting the 
“conditions of competition in the internal market regarding products 
which are not intended for specifically military purposes”. This means 
that, items that are not “specifically designed” for military purposes 
cannot fall within the weapons exception and remain subject to EU law. 
That is clearly the case for dual-use items as the EU Court of Justice has 
regularly confirmed. 
This interpretation of Article 346 of the TFEU also means that as regards 
arms trade restrictions, there will be only one instrument adopted by 
the Council and not two. 

The problem, in practical terms, is that since EU restrictive measures 
are very often implementing measures decided at the level of the UN 
Security Council and could include, but are not always limited to, 
conventional weapons, the EU will need two legal acts implementing 
UN Security Council resolutions: a Council decision implementing arms 
embargo and a Council regulation implementing embargoes related to 
other categories of items targeted by the resolution (e.g. luxury goods, 
dual-use items, etc.). This is illustrated in the following example where 
restrictive measures against Myanmar/Burma concern conventional 
weapons and related services (implemented through Council Decision 
2013/184/CFSP) and equipment which might be used for internal 
repression (implemented by Council Regulation (EC) No 401/2013.
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Council Decision 2013/184/CFSP of 22 April 2013 concerning restrictive 
measures against Myanmar/Burma:24

Article 1
“1. The sale, supply, transfer or export of arms and related 

materiel of all types, including weapons and ammunition, 
military vehicles and equipment, paramilitary equipment 
and spare parts for the aforementioned, as well as equipment 
which might be used for internal repression, to Myanmar/
Burma … shall be prohibited (…).

2. It shall be prohibited: 
(a) to provide technical assistance, brokering services and 

other services related to military activities and to the 
provision, manufacture, maintenance and use of arms 
and related materiel of all types, including weapons 
and ammunition, military vehicles and equipment, 
paramilitary equipment, and spare parts for the 
aforementioned, as well as equipment which might be 
used for internal repression, directly or indirectly to any 
natural or legal person, entity or body in, or for use in 
Myanmar/Burma; 

(b) to provide financing or financial assistance related 
to military activities, including in particular grants, 
loans and export credit insurance for any sale, supply, 
transfer or export of arms and related materiel, as well 
as equipment …; 

(c) to participate, knowingly and intentionally, in activities 
the object or effect of which is to circumvent the 
prohibitions referred to in point (a) or (b)”. 

24 European Union, Council Decision (CFSP) 2015/666 of 28 April 2015 amending 
Decision 2013/184/CFSP concerning restrictive measures against Myanmar/Burma, OJ 
L 110, 29.4.2015, p. 14–14. Available on: http://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=CELEX%3A32015D0666. (Accessed on 16/09/2016). 
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Council Regulation (EC) No 401/2013 of 2 May 2013 concerning 
restrictive measures with respect to Myanmar/Burma:25 

Article 2
“It shall be prohibited to sell, supply, transfer or export, directly or 
indirectly, equipment which might be used for internal repression 
as listed in Annex I, whether or not originating in the Union, to any 
natural or legal person, entity or body in, or for use in Myanmar/
Burma”. 

Article 3
“1. It shall be prohibited to:

(a) to provide technical assistance related to military 
activities and to the provision, manufacture, maintenance 
and use of arms and related materiel of all types, 
including weapons and ammunition, military vehicles 
and equipment…

(b) to provide financing or financial assistance related to 
military activities, including, in particular, grants, loans 
and export credit insurance for any sale, supply, (…)

2. It shall be prohibited: 
(a) to provide technical assistance related to the equipment 

which might be used for internal repression …
(b) to provide financing or financial assistance related to the 

equipment listed in Annex I, (…)
3. It shall be prohibited to participate, knowingly and 

intentionally, in activities the object or effect of which is 
to circumvent the prohibitions referred to in paragraphs 1 
and 2”. 

25 European Union, Council Regulation (EU) No 401/2013 of 2 May 2013 concerning restrictive 
measures in respect of Myanmar/Burma and repealing Regulation (EC) No 194/2008, 
OJ L 121, 3.5.2013, p. 1–7. Available on: http://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=CELEX%3A32013R0401. (Accessed on 16/09/2016).
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It is not to exclude the possibility to have in a few years a decision 
by the European Court of Justice stating that the interpretation 
of Article 346 of the TFEU is not conforming to the Treaty and 
that trade related to conventional weapons is a EU competence, 
excluding the possibility for Member States to adopt trade 
measures unilaterally. 
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2. The EU Weapons Trade 
Control System
In principle, international trade controls on conventional weapons by 
the EU shall be part of the EU common commercial policy as defined 
by articles 206 and 207 of the TFEU. However, the majority of Member 
States have always considered that weapons trade was falling under the 
exception of article 346 of the TFEU, which they considered as the legal 
ground to settle the Member State exclusive competence. Due to this 
extensive interpretation, the adoption of EU legislation has never been 
possible and Member States have unilaterally adopted any measures as it 
considers necessary for the protection of the essential interests of its security 
which are connected with the production of or trade in arms, munitions 
and war material.26 However, to counter the risk of EU inconsistency, 
Member States have agreed to coordinate their policy within the Council 
by adopting common criteria and procedure for arms export. 

 This coordination started in 1998 when the Council reached political 
agreement on the EU Code of Conduct on Arms Exports, which lays 
down common criteria for arms exports.27

Presently, EU arms trade controls are ruled by two main instruments: 
 — Council Common Position 2008/944/CFSP of 8 December 2008 

defining common rules governing control of exports of military 
technology and equipment;

 — Council Common Position 2003/468/CFSP of 23 June 2003 on the 
control of arms brokering.

26 Article 346 TFEU. 

27 It shall be noted that several non-EU countries have officially aligned themselves with the 
criteria and principles of the Code: Bosnia and Herzegovina, Canada, Croatia, the Former 
Yugoslav Republic of Macedonia, Iceland and Norway. (Source: Q., Michel, The European 
Union Export Control Regime of Arms: Comment of the Legislation: article-by article, August 
2015, p. 5. Available on: http://www.esu.ulg.ac.be/file/20151116163752_Vademecum-
weaponsrev5.pdf. Accessed on 26/09/2016).
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However, given the legal value of these instruments (today replaced 
by Council decisions), it is not possible to talk about EU law stricto 
sensu for three main reasons. Firstly, the adopted acts are Council 
common positions/decisions that are intergovernmental cooperation 
instruments (established by Article 25 TEU). Secondly, these acts have 
to be transposed/implemented by Member States into their national 
legislations. Finally, an inappropriate transposition into Member States’ 
national law cannot be examined by the European Court of Justice. 

Since the entry into force of the Arms Trade Treaty on 24 December 
2014, EU trade controls on conventional weapons might also consist in 
the implementation of an international commitment. 

2.1. Council Common Position 2008/944/CFSP

As stated in the Council Common Position 2008/944/CFSP Member 
States are determined to set high common standards which shall be 
regarded as the minimum for the management of, and restraint in, 
transfers of military technology and equipment by all Member States, and 
to strengthen the exchange of relevant information with a view to achieving 
greater transparency.28

In order to reach the objective of setting (minimum) common standards, 
Council Common Position 2008/944/CFSP essentially establishes 
the adoption of a list of military items, called Common Military List 
(CML), subject to trade restrictions and sets criteria to assess export 
licence applications. Trade operations covered by this Common 
Position go further than export, also including brokering activities, 
transit/transhipment operations and intangible transfers (software 
and technology). 

28 European Union, Council Common Position 2008/944/CFSP of 8 December 2008 
defining common rules governing control of exports of military technology and equipment, 
paragraph 3, OJ L 335/99 of 13/12/2008. Available on: http://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX%3A32008E0944. (Accessed on 26/09/2016).
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As stated in Article 1:
“1. Each Member State shall assess the export licence 

applications made to it for items on the EU Common Military 
List mentioned in Article 12 on a case-by-case basis against 
the criteria of Article 2.

 2. The export licence applications as mentioned in paragraph 
1 shall include:

 − applications for licences for physical exports, including 
those for the purpose of licensed production of military 
equipment in third countries,

 − applications for brokering licences,
 − applications for ‘transit’ or ‘transhipment’ licences,
 − applications for licences for any intangible transfers 

of software and technology by means such as electronic 
media, fax or telephone.

Member States’ legislation shall indicate in which case an export 
licence is required with respect to these applications”.

The “export licence” is a formal authorisation issued by the national 
licensing authority to export or transfer military equipment on a 
temporary or definitive basis. It covers both intra- and extra- EU 
transfers. 

Brokering activities are here to be understood as activities of persons 
and entities: 

 — negotiating or arranging transactions that may involve the transfer 
of items on the EU Common Military List from a third country to 
any other third country; or 

 — who buy, sell or arrange the transfer of such items that are in their 
ownership from a third country to any other third country.

Before the entry into force of the Common Position 2008/944/
CFSP, the main EU legislation for brokering issues was the Council 
Common Position 2003/468/CFSP of 23 June 2003 on the control of 
arms brokering. Currently, several provisions of the Council Common 
Position 2003/468/CFSP, in particular, these on information sharing, 
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remain applicable but should be read in light of the Common Position 
2008/944/CFSP.29 
As for transit and transhipment, the Common Position does not 
define these terms, which are sometimes used as synonyms to indicate 
the same operation.
Still, transit and transhipment do not refer to the same operation. In 
fact, while transit usually indicates the movements in which the goods 
(military equipment) merely pass through the territory of a Member 
State, transhipment is a transit involving the physical operation of 
unloading goods from the importing means of transport (e.g. aircraft) 
followed by a reloading (generally) onto another exporting means 
of transport (e.g. a train). In this regard, transhipment should be 
understood as a part of a transit operation. 

Concerning the license for intangible transfers, it should be noted 
that the export authorisation for an item listed covers the minimum 
technology necessary for the installation, operation, maintenance and 
repair of the items supplied. It also provides operating instructions and 
some basic specifications. An everyday parallel could be a technical 
manual supplied with a television or washing machine. If such 
technology is exported apart, it will require an authorisation. 

Before granting an authorisation, Member States’ national competent 
authorities have to assess the export license applications against the 
eight criteria listed in Article 2, which could be summarised as follows:

 — Respect for the international obligations and commitments of 
Member States, in particular, the sanctions adopted by the UN 
Security Council or the EU, agreements on non-proliferation and 
other subjects, as well as other international obligations;30

 — Respect for human rights in the country of final destination as well 
as respect by that country of international humanitarian law;

29 Q., Michel, August 2015, p. 5. 

30 The main purpose of Criterion 1 is to ensure that sanctions decided by international 
regimes are respected. 
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 — The internal situation in the country of final destination, as a function 
of the existence of tensions or armed conflicts;31

 — Preservation of regional peace, security and stability;32

 — The national security of the member states and territories whose 
external relations are under the responsibility of a Member State, 
as well as that of friendly and allied countries;33

 — Behaviour of the buyer country towards the international community, 
in particular, its attitude to terrorism, the nature of its alliances and 
respect for international law;34

 — Existence of a risk that the military technology or equipment will be 
diverted within the buyer country or re-exported under undesirable 
conditions.

 — Compatibility of the exports of military technology or equipment with 
the technical and economic capacity of the recipient country, taking 
into account the desirability that states should meet their legitimate 
security and defence needs with the least diversion of human and 
economic resources for armaments (Sustainable development of the 
recipient country).35

31 Member States shall deny an export licence for military technology or equipment which 
would provoke or prolong armed conflicts or aggravate existing tensions or conflicts in 
the country of final destination. 

32 Member States shall deny an export licence if there is a clear risk that the intended recipient 
would use the military technology or equipment to be exported aggressively against 
another country or to assert by force a territorial claim.

33 Unlike the other seven criteria, which draw Member States’ attention to a particular aspect 
of the country of destination deemed to be source of risk, Criterion 5 requires the Member 
States to carry out an analysis focused on a parameter specific to them: their national 
security and that of friends, allies and other Member States. (Source: Q., Michel, August 
2015, p. 29).

34 This criterion essentially focuses on current and past record of the recipient country with 
regard to its attitude to terrorism and international organised crime, the nature of its 
alliances, its respect for international commitment and law, concerning, in particular, 
the non-use of force, International Humanitarian Law and WMD non-proliferation, arms 
control disarmament. (Source: Q., Michel, August 2015, p. 32).

35 Criterion 8 is only expected to apply when the stated end-user is a government or a public 
sector entity, because it is only in respect of these end-users that the possibility of diverting 
scarce resources from social and other spending could occur. (Source: Q., Michel, August 
2015, p. 40).



Introduction to International Strategic Trade Control Regimes — 2017 Part 3.175

Article 4 of Council Common Position 2008/944/CFSP establishes 
the no undercut mechanism which commits a Member State to consult, 
before granting an authorisation, another Member State that has already 
denied an authorisation for an essentially identical transaction. As 
stated in Article 4:

“Member States shall circulate details of applications for export 
licences which have been denied in accordance with the criteria 
of this Common Position together with an explanation of why the 
licence has been denied. Before any Member State grants a licence 
which has been denied by another Member State or States for an 
essentially identical transaction within the last three years, it shall 
first consult the Member State or States which issued the denial(s). 
If following consultations, the Member State nevertheless decides 
to grant a licence, it shall notify the Member State or States issuing 
the denial(s), giving a detailed explanation of its reasoning”.

The result of the consultation between Member States is not legally 
binding, in the sense that the Member State can decide to grant the 
authorisation anyway. If it decides to issue the authorisation, it has to 
notify the Member State that has previously denied the authorisation 
and explain its decision. This obligation to inform and publicise the 
reasons for denials acts as a political deterrent and constrains Member 
States to carefully weigh the pros and cons. 
 
The no undercut principle is an essential element of the EU, as well as 
in any other regional or international export control system. It lies in 
the need to counter the risk of “licence shopping” by operators. This 
mechanism consists of an assessment by an exporter of the different 
national trade control systems and policies, to apply for a licence in 
the one where he/she has the best chance to obtain the authorisation.
Another step to take for a competent authority before granting an export 
authorisation is to check the end-user certificate. This is a document, 
supplied by the exporter to the competent authority, containing 
information about the end-user, the end-use and the final destination 
of the goods and technologies. Information includes, for example: 
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exporter’s details (name, address and business name, etc.), end-user’s 
details (address and business name, etc.), description of the goods being 
exported (type, characteristics), or reference to the contract concluded 
with the authorities of the country of final destination, quantity and/or 
value of the exported goods, etc. As stated in Article 5:

“Export licences shall be granted only on the basis of reliable prior 
knowledge of end use in the country of final destination. This will 
generally require a thoroughly checked end-user certificate 
or appropriate documentation and/or some form of official 
authorisation issued by the country of final destination. When 
assessing applications for licences to export military technology 
or equipment for the purposes of production in third countries, 
Member States shall in particular take account of the potential 
use of the finished product in the country of production and of 
the risk that the finished product might be diverted or exported 
to an undesirable end user”. 

However, competent authorities might require supplementary elements 
to be included in the end-user certificate, such as a clause prohibiting 
re-export, full details on the intermediary or a commitment by the final 
consignee to provide the exporting State with a Delivery Verification 
certificate upon request. This last one is a type of post-shipment 
verification allowing to confirm that the items have been effectively 
delivered. However, it does not guarantee that the declared end-use 
will be respected or that the items will not be re-exported afterwards.36 
A specific information exchange system between the EU and third 
countries, aligned with the Common Position, is also in place 
since 2012.37

36 Q., Michel, S., Paile, M., Tsukanova, A., Viski, 2013, p. 117.

37 Third countries aligned with Council Common Position are: Albania, Bosnia and 
Herzegovina, Canada, the former Yugoslav Republic of Macedonia, Iceland, Montenegro 
and Norway. 
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Council Common Position 2008/944/CFSP establishes a transparency 
mechanism through the circulation of annual reports between Member 
States.
According to Article 8, each Member State shall circulate to the other 
Member States an annual report on its exports of military technology 
and equipment, as well as on the implementation of the Common 
Position. Based on Member States’ national reports, a EU public report 
is produced and make publicly available via a publication in the Official 
Journal.38 

2.2. Council Common Position 2003/468/CFSP 
of 23 June 2003 on the control of arms 
brokering

As stated in its Article 1, the objective of Council Common Position 
2003/468/CFSP39 is to control arms brokering in order to avoid 
circumvention of UN, EU or OSCE embargoes on arms exports, as 
well as of the Criteria set out in the European Union Code of Conduct 
on Arms Exports.40

The Common Position calls on Member states to establish a legal 
framework in order to regulate brokering activities on their territory 
and on brokers of their nationality: 

38 Sixteenth Annual Report according to Article 8(2) of Council Common Position 2008/944/
CFSP defining common rules governing control of exports of military technology and equipment, 
OJ C 103/1 of 27/03/2015. Available on: http://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=OJ%3AJOC_2015_103_R_0001. (Accessed on 26/09/2016).

39 European Union, Council Common Position 2003/468/CFSP of 23 June 2003 on the 
control of arms brokering, OJ L 156 of 25/06/2003. Available on: http://eur-lex.europa.
eu/legal-content/EN/TXT/?uri=CELEX%3A32003E0468. (Accessed on 26/09/2016).

40 For the list of Member States implementing Council Common Position 2003/468/CFSP, 
please see: Q., Michel, The European Union Export Control Regime of Arms: Comment of 
the Legislation: article-by article, August 2015, Table 1. Available on: http://www.esu.ulg.
ac.be/file/20151116163752_Vademecum-weaponsrev5.pdf. (Accessed on 26/09/2016).
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Article 2
“1. Member States will take all the necessary measures to 

control brokering activities taking place within their territory. 
Member States are also encouraged to consider controlling 
brokering activities outside of their territory carried out by 
brokers of their nationality resident or established in their 
territory.

2. Member States will also establish a clear legal framework 
for lawful brokering activities.

(…)”. 

Article 3 establishes the requirement of a licence or written authorisation 
for brokering activities. The authorisation should be granted by the 
competent authorities of the Member State where brokering activities 
take place and, where required by national legislation, where the broker 
is resident or established.
Moreover, Member States are required to keep records for at least 10 
years of all persons and entities which have obtained a licence. 
The Common Position allows Member States to constrain brokers to 
obtain an authorisation to exercise their activities, as well as establish a 
register of arms brokers. However, the registration or authorisation to act 
as a broker would not replace the requirement to obtain an authorisation 
for controlled transactions.

Finally, Article 5 calls upon Member States to establish a system of 
exchange of information among themselves, as well as with third States, 
as appropriate. 
Information exchanged, according to Common Position 2003/468/
CFSP should include the following areas:

 — Legislation;
 — Registered brokers (if applicable);
 — Records of brokers;
 — Denials of registering applications (if applicable) and licensing 

applications.
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3. Dual-use items within the EU
Trade controls on dual-use goods and technology started to be set 
up by international export control regimes dealing with WMD non-
proliferation concerns, at the beginning of the nineties. However, despite 
the fact that the term “dual-use” is widely used by international export 
control regimes, it has not been defined and its scope and understanding 
vary from an export control regime to another. 
Given the lack of a shared and common definition of dual-use items, 
the only possibility to compare the scope of the regimes is to refer to 
their control lists. 
In the EU, the instruments ruling the control of dual-use items are:

 — Council Regulation 428/2009 of 5 May 2009 setting up a Community 
regime for the control of exports, transfer, brokering and transit of dual-
use items;

 — Council Joint Action of 22 June 2000 (2000/0401/CFSP) concerning 
the control of technical assistance related to certain military end-uses. 

Council Regulation 428/2009 is the main legal instrument. Although 
it is a Regulation, it has been drafted more like a Directive. The EU 
regime established by Council Regulation 428/2009 essentially intends 
to harmonise Member States’ national practices. It does not substitute 
for national export control regimes. 

3.1. Items covered by Council Regulation 
428/2009

Council Regulation 428/2009, contrary to the majority of international 
export control regimes, defines dual-use items article 2(1) as:

“For the purposes of this Regulation:
1. ‘dual-use items’ shall mean items, including software and 
technology, which can be used for both civil and military 
purposes, and shall include all goods which can be used for both 
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non-explosive uses and assisting in any way in the manufacture 
of nuclear weapons or other nuclear explosive devices; (…)”.

The definition of dual-use items used by this Regulation attempts to 
mix two different understandings of the term. The first considers items 
that could have military and non-military purposes (i.e. the Wassenaar 
Arrangement, Australia Group and MTCR definitions) and the second 
includes items that could have nuclear and non-nuclear purposes (i.e. 
the NSG definition).41 More precisely, the EU definition covers dual-use 
items which can be used for both civil and military purposes and items 
“that can be employed for both non-explosive uses and assisting in any way 
in the manufacture of nuclear weapons or other nuclear explosive devices”.

All dual-use items subject to trade controls in the EU are listed in Annex 
I to Council Regulation 428/2009 that is divided into 10 categories:

 — Category 0: Nuclear materials, facilities and equipment
 — Category 1: Special materials and related equipment
 — Category 2: Materials processing
 — Category 3: Electronics
 — Category 4: Computers
 — Category 5: Telecommunications and “information security”
 — Category 6: Sensors and lasers
 — Category 7: Navigation and avionics
 — Category 8: Marine
 — Category 9: Aerospace and propulsion

The list of items contained in Annex I is the first international 
compilation of the control lists of five international export control 
regimes: the Wassenaar Arrangement, the Missile Technology Control 
Regime (MTCR), the Nuclear Suppliers’ Group (NSG), the Australia 
Group and the Chemical Weapons Convention (CWC). However, some 
EU Member States are not members of all the regimes: Cyprus is not a 
member of the Wassenaar Arrangement and Cyprus, Estonia, Latvia, 

41 Q., Michel, S., Paile, M., Tsukanova, A., Viski, 2013, p. 17.
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Lithuania, Malta, Slovenia, Slovakia and Romania are not members of 
the MTCR. 

Each dual-use listed item has an alphanumeric code (as in the example 
below) indicating the category (as listed above), the sub-category 
(A: Systems, Equipment and Components; B: Test, Inspection and 
Production Equipment; C: Material; D: Software; E: Technology), the 
corresponding international export control regime (0:WA; 1: MTCR; 
2: NSG; 3: AG; 4: CWC) and a final number indicating the description 
of the item.
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Structure of EU Control List as included in Regulation 
428/2009*

Category Regime Origin

Category 0 — Nuclear Materials,  
Facilities and equipment
Category 1 — Materials, Chemicals,  
Micro-organisms and Toxins
Category 2 — Materials Processing
Category 3 — Electronics
Category 4 — Computers
Category 5 — Telecommunications 
and Information Security
Category 6 — Sensors and Lasers
Calegory 7 — Navigaliun and Avionics
Category 8 — Marine
Category 9 — Aerospace and Propulsion

0:  Wassenar Arrangement
1:  Missile Technology Control Regime
2:  Nuclear Suppliers Group
3:  Australia Group
4:  Chemical Weapons Convention
End Use: Catch All

2 B 3 50

Sub-Category Description

A: Systems, Equipment and Components 
B: Test, Inspection and Production 
Equipment

C : Material
D: Software
E: Technology

* Source: European Parliament Workshop on Dual-use export control, Directorate-General for 
External Policies, Policy Department, p.17, October 2015 – PE 535.000. Available on: http://
www.europarl.europa.eu/RegData/etudes/STUD/2015/535000/EXPO_STU(2015)535000_
EN.pdf. (Accessed on 26/09/2016).

The list of items is reviewed and updated annually. It is done by a 
Commission Regulation on the basis of a delegation granted by the 
Council and the Parliament.
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In fact, Regulation 599/201442 introduced new provisions, notably 
concerning the power granted to the Commission to adopt delegated 
acts to modify and update the lists of items and countries covered by 
the Regulation. Previously, the annual update was done by the Council 
and the European Parliament under the normal legislative procedure 
(which takes around a year). 
Power has also been granted to the Commission to remove destinations 
from the scope of UGEAs, if such destinations become subject to an 
arms embargo.
Finally, Regulation 599/2014 lays down the procedure allowing the 
Commission to adopt delegated acts and the Council and European 
Parliament to object, oppose or even revoke the delegated power.

As for Annex I to Regulation 428/2009, it has been amended by:
 — Council Regulation (EC) No 388/2012;43

 — Commission Delegated Regulation No 1382/2014;44

 — Commission Delegated Regulation (EU) 2015/2420.45

42 European Union, Regulation (EU) No 599/2014 of the European Parliament and of the 
Council of 16 April 2014 amending Council Regulation (EC) No 428/2009 setting up a 
Community regime for the control of exports, transfer, brokering and transit of dual-use 
items, OJ L 173/79 of 12/06/2014. 

43 European Union, Regulation (EU) No 388/2012 of the European Parliament and of the 
Council of 19 April 2012 amending Council Regulation (EC) No 428/2009 setting up a 
Community regime for the control of exports, transfer, brokering and transit of dual-use 
items, OJ L 129/12 of 16/05/2012. 

44 European Union, Commission Delegated Regulation (EU) No 1382/2014 of 22 October 
2014 amending Council Regulation (EC) No 428/2009 setting up a Community regime 
for the control of exports, transfer, brokering and transit of dual-use items, OJ L 371/1 of 
30/12/2014. 

45 European Union, Commission Delegated Regulation (EU) (EU) 2015/2420 of 12 October 
2015 amending Council Regulation (EC) No 428/2009 setting up a Community regime 
for the control of exports, transfer, brokering and transit of dual use items, OJ L 340/1 of 
24/12/2015. 
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Finally, Commission Delegated Regulation of 12 September 201646 
inserts changes to the control lists adopted by the international non-
proliferation regimes and export control arrangements in 2015, thus 
modifying Annexes I, IIa to IIg and Annex IV.

An export authorisation is required for all items listed in Annex I. 
However, the Regulation also establishes the possibility for Member 
States to control non-listed items. This mechanism, called catch-all 
clause, was set up in order to face the rapid progression of technology 
as well as to circumvent the proliferators’ endeavours to procure dual-
use items with technical specifications just below the controlled ones. 
Article 4 of Council Regulation 428/2009 establishes three types of 
catch-all clauses, two of which are compulsory for Member States’ 
competent authorities.
The first catch-all clause allows Member States’ competent authorities 
to require an export authorisation for non-listed items “when they have 
informed” the exporter that these items could contribute to one of 
the three potential proliferation risks detailed in the Regulation (e.g. 
a potential contribution to the elaboration of chemical, biological or 
nuclear weapons; a potential military use in a country subject to an arms 
embargo; and a potential incorporation in military items that have been 
previously illegally exported). 

The second catch-all clause extends the non-proliferation responsibility 
to exporters by constraining them to inform their competent authorities 
“when they are aware” that the dual-use items, which they intend to 
export, could contribute to the elaboration of a WMD or might have a 
military end-use. In this case, the competent authority will assess the 
necessity to submit or not the export to previous authorisation. 

46 European Union, Commission Delegated Regulation of 12.9.2016 amending Council 
Regulation (EC) No 428/2009 setting up a Community regime for the control of exports, 
transfer, brokering and transit of dual-use items, Brussels, 12.9.2016 C(2016) 5707 final. 
Available on: http://trade.ec.europa.eu/doclib/docs/2016/september/tradoc_154948.
pdf. (Accessed on 26/09/2016). 
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The third catch-all clause is optional and it is also known as the 
“suspicion clause”. It allows Member States to require to exporters to 
inform not only when they are aware but also “when they have ground for 
suspecting” that the dual-use items which they intend to export might 
contribute to the elaboration of WMD or military items listed in the 
EU Military List.47 The responsibility of appreciating the risk, and not 
only the possibility of diversion as imposed by paragraph 4, lays on the 
exporter. If an exporter, intentionally or by negligence, omits to apply 
for an export authorisation, his or her responsibility could be engaged 
and administrative and/or criminal sanctions could be applied.48

The following Member States have introduced such clause in their 
national export control regime: Austria, Belgium (Walloon Region and 
Flemish Region), Bulgaria, Croatia, Cyprus, Czech Republic, Denmark, 
Finland, Hungary, Ireland, Luxembourg, Malta, Poland, Slovakia, Spain 
and the United Kingdom.49

A sort of fourth catch-all clause is contained in Article 8, which enables 
Member States to prohibit the export of non-listed items or to submit 
them for authorisation “ for reasons of public security or human rights 
considerations”.50 

47 Q., Michel, S., Paile, M., Tsukanova, A., Viski, 2013, p. 70. 

48 Q., Michel, January 2016, (DUV5Rev5), p. 39. 

49 Idem.

50 For example, on 19 September 2012, Italy notified the imposition of a specific national 
authorisation requirement on the export to Syria of certain telecommunication items not 
listed in Annex I for reasons of public security and human rights considerations. 
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3.2. Operations covered by Council Regulation 
428/2009

Council Regulation 428/2009 considers two different types of transfer:
 — Dual-use items transferred to an end-user established outside of the 

EU and covering the following trade operations: export, external 
transit and brokering activities;

 — Dual-use items transferred to an end-user established in another 
Member State, i.e. intra-EU trade movements.

It is worth noting that imports operations are not ruled by the Regulation, 
although import authorisations could be required unilaterally by 
a Member State. However, the unilateral requirement of an import 
authorisation would be a counterproductive measure, since transfer 
of dual use within its common market is, for most of listed items, not 
submit to authorisations and items could be then imported into another 
Member State not applying this kind of import authorisation. 

Dual-use items transferred to an end-user established outside of the EU

3.2.1. Exportation 
Exportation is an export or re-export as defined by the Community 
Customs Code (article 161, 182).

Article 161 of the Community Customs Code 

“1. The export procedure shall allow Community goods to leave the customs 
territory of the Community. Exportation shall entail the application 
of exit formalities including commercial policy measures and, where 
appropriate, export duties.
2. With the exception of goods placed under the outward processing 
procedure or a transit procedure pursuant to Article 163, and without 
prejudice to Article 164, all Community goods intended for export shall 
be placed under the export procedure.
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3. Goods dispatched to Heligoland shall not be considered to be exports 
from the customs territory of the Community.
4. The case in which and the conditions under which goods leaving 
the customs territory of the Community are not subject to an export 
declaration shall be determined in accordance with the committee 
procedure.
5. The export declaration must be lodged at the customs office responsible 
for supervising the place where the exporter is established or where the 
goods are packed or loaded for export shipment. Derogations shall be 
determined in accordance with the committee procedure.”

* European Union, Council Regulation (EEC) No. 2913/92 of 12 October 1992 establishing the 
Community Customs Code (OJ L 302, 19.10.1992, p. 1). This Article becomes the Articles 176, 
177 and 178 of the modernised Customs Code. The Title VIII Goods taken out of the custom 
territory of the Union of the Union Custom Code includes the previous provisions of article 162.

Article 182 of the Community Customs Code

“1. Non-Community goods may be: 
- Re-exported from the customs territory of the Community; 
- Destroyed; 
- Abandoned to the exchequer where national legislation makes provision 
to that effect.
2. Re-exportation shall, where appropriate, involve application of the 
formalities laid down for goods leaving, including commercial policy 
measures. 
Cases in which non-Community goods may be placed under a suspensive 
arrangement with a view to non-application of commercial policy 
measures on exportation may be determined in accordance with the 
committee procedure.
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3. Save in cases determined in accordance with the committee procedure, 
destruction shall be the subject of prior notification of the customs 
authorities. The customs authorities shall prohibit re-exportation 
should the formalities or measures referred to in the first subparagraph 
of paragraph 2 so provide. Where goods placed under an economic customs 
procedure when on Community customs territory are intended for re-
exportation, a customs declaration within the meaning of Articles 59 to 
78 shall be lodged. In such cases, Article 161(4) and (5) shall apply. 
Abandonment shall be put into effect in accordance with national 
provisions.
4. Destruction or abandonment shall not entail any expense for the 
exchequer.
5. Any waste or scrap resulting from destruction shall be assigned a 
customs-approved treatment or use prescribed for non-Community goods. 
It shall remain under customs supervision until the time laid down in 
Article 37(2).” 

* European Union, Council Regulation (EEC) No. 2913/92 of 12 October 1992 establishing 
the Community Customs Code (OJ L 302, 19.10.1992, p. 1). This Article becomes Articles 127, 
168 and 179 of the modernised Customs Code. The Title VIII Goods taken out of the custom 
territory of the Union of the Union Custom Code includes the previous provisions of article 182.

Export operations also include:
 — transmission of software by intangible means to a destination outside 

the European Community;
 — uploading and downloading from a website from a third country;
 — oral transmission of technology when the technology is described 

over the telephone.

The definition of export is strictly linked to the definition of “exporter”, 
which is essential to determine the Member State which will have to 
consider the export application and which might issue the authorisation. 
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Article 2(3) of Council Regulation 428/2009defines the 
exporter as:
“Any natural or legal person or partnership:
(i) on whose behalf an export declaration is made, that is to say 

the person who, at the time when the declaration is accepted, 
holds the contract with the consignee in the third country 
and has the power for determining the sending of the item 
out of the customs territory of the Community. If no export 
contract has been concluded or if the holder of the contract 
does not act on its own behalf, the exporter shall mean the 
person who has the power for determining the sending of 
the item out of the customs territory of the Community;

(ii) which decides to transmit or make available software or 
technology by electronic media including by fax, telephone, 
electronic mail or by any other electronic means to a 
destination outside the Community”.

Thus, the main elements designating an exporter are:
 — Natural or legal person or partnership on whose behalf an export 

declaration is made;
 — (the one who) holds the contract with the consignee;51 
 — If there is no export contract, it is the person who has the power to 

determine the sending of the item out of the customs territory of 
the Community;

 — (the one who) decides to transmit or make available software or 
technology by any other electronic means to a destination outside 
the Community.

51 The term consignee has to be understood as the first recipient of items in the country of 
final destination. This may be where the export remains (in which case the consignee 
will be the end-user), but not necessarily. The consignee can be an authorised distributor, 
associated company, agent or anyone else. (Source: Q., Michel, Vademecum dedicated to 
the European Union Dual-Use Items Export Control Regime: Comment of the Legislation, 
January 2016, (DUV5Rev5), p. 23).
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3.2.2. External transit (possibility to control)
Transit is defined in Article 2(7) as a transport of non-Community 
dual-use items entering and passing through the customs territory of the 
Community with a destination outside the Community.
Due to the principle of free movement of goods and technology within 
the European Union, a transfer of dual-use items between two Member 
States passing through a third one will not be considered as a transit 
operation under the Regulation.
It is up to Member States, individually, to submit transit operations 
to authorisations. The Regulation allows Member States to prohibit 
or impose, in individual cases, a transit authorisation for items listed 
in Annex I if there is a risk that items could contribute to WMD 
proliferation. Transit controls could also be extended by Member States, 
individually, to non-listed items and to dual-use items intended for 
military end-use or for countries under embargo. 
Since the decision to establish transit controls is up to Member States 
individually, the authorisation/prohibition established by one Member 
State has a limited territorial validity, in the sense that the authorisation/
prohibition is valid only for the Member State which has decided or 
issued the transit authorisation or prohibition. 

3.2.3. Brokering (possibility to control)
Article 5 organises the control of the brokering activities. This provision 
concerns transactions between two (or more) third countries organised 
by an entity/person established within the EU.52

Brokering services are defined by the Regulation as:
 — the negotiation or arrangement of transactions for the purchase, 

sale or supply of dual-use items from a third country to any other 
third country; or

 — the selling or buying of dual-use items that are located in third 
countries for their transfer to another third country.

52 Q., Michel, January 2016, (DUV5Rev5), p. 52.
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The Regulation explicitly excludes ancillary services53 from the 
definition of brokering services.
The authorisation for brokering services is granted by Member States 
and is valid throughout the EU. However, the authorisation is required 
only if:

 — the broker has been informed, by the competent authorities of the 
Member State in which he is resident or established, that the items 
in question are or may be intended for the development of WMD 
or other explosive devices, or missiles capable of delivering such 
weapons;

 — the broker is aware that the listed items are or may be intended for 
the development of WMD or other explosive devices, or missiles 
capable of delivering such weapons.

Member States also have the possibility to extend an authorisation 
requirement for brokering services to non-listed items and to dual-use 
items for military end-use or countries under embargo. 

3.2.4. Dual-use items transferred to an end-user established in 
another Member State, i.e. intra-EU trade movements
Despite the principle of free movement of goods and technology within 
the European Union, 54 a limited number of dual-use items, listed in 
Annex IV (which is a subset of Annex I) are subject to restrictions 
regarding intra-EU transfers for security reasons,55 as ruled by Article 
22 of the Regulation. 
For this list of items, an authorisation will be required, and the 
authorities responsible for granting an authorisation would be defined by 

53 Ancillary services are transportation, financial services, insurance or re-insurance, or 
general advertising or promotion. 

54 Dual-use items listed in Annex IV are considered as more sensitive in terms of potential 
contribution to the elaboration of weapons of mass destruction.

55 Although the term “transfer” is usually used for trade operations in general, Regulation 
428/2009 uses the term “transfer” when it refers to intra-EU controls of dual-use items 
and the term “export” with regard to transactions consisting in Community goods exports 
outside the EU. 
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the geographical location of the item and not by the “exporter definition” 
(given that the transaction is not an export).56

Moreover, Article 22(2) grants the possibility for Member States to 
impose, under certain conditions, an authorisation requirement for the 
transfer of dual-use items if, at the time of transfer, the operator knows 
that the final destination of the items would be located outside the EU.57 

3.3. Common understandings of authorisations

Export authorisations are granted by Member States’ competent 
authorities. Authorisations granted by one Member State are valid 
throughout the EU (principle of mutual recognition of authorisations).
Council Regulation 428/2009 as amended by Regulation (EU) No 
1232/201158 established six EU General Export Authorisation. These 
authorisations, directly granted by the Regulation, are valid for all 
exporters established on the EU Custom territory.
These EU General authorisations cover:

 — EUGEA No EU001 on export of certain dual-use items (listed in the 
EUGEA) to certain countries listed (Australia, Canada, Japan, New 
Zealand, Norway, Switzerland and the USA).

 — EUGEA No EU002 on export of certain dual-use items to certain 
countries (Argentina, Croatia, Iceland, South Africa, South Korea 
and Turkey)

 — EUGEA No EU003 for export after repair/replacement
 — EUGEA No EU004 for temporary export for exhibition or fair
 — EUGEA No EU005 for telecommunications
 — EUGEA No EU006 for chemicals.

56 Q., Michel, January 2016, (DUV5Rev5), p. 129.

57 Q., Michel, S., Paile, M., Tsukanova, A., Viski, 2013, p. 103.

58 European Union, Regulation (EU) No 1232/2011 of the European Parliament and of the 
Council of 16 November 2011 amending Council Regulation (EC) No 428/2009 setting 
up a Community regime for the control of exports, transfer, brokering and transit of dual-
use items, OJ L 326/26 of 08/12/2011. Available on: http://eur-lex.europa.eu/LexUriServ/
LexUriServ.do?uri=OJ:L:2011:326:0026:0044:EN:PDF.
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Aside from this type of authorisations granted directly by the EU, for all 
other exports for which an authorisation is required, the authorisation 
is granted by the competent authorities of the Member State where the 
exporter is established.

There are three types of authorisations granted by national competent 
authorities. Their difference lies in the number and nature of potential 
recipients and countries of destination along with the end-use:

 — General authorisation: it might be used by all national exporters, and 
it allows them to export several types of dual-use items to several 
recipients located in pre-determined countries of destination;

 — Global authorisation: it authorises exports of a number of different 
types of dual-use items to different recipients located in various 
countries of destination;

 — Individual authorisation: enables the exporter to deliver a specific 
quantity of dual-use items to a specific end-user located in a specific 
country of destination.

General authorisations (called National General Export Authorisations 
– NGEA) are the least restrictive, contrary to individual authorisations, 
which are also called the “one shot” authorisations and have a validity 
that varies from one to two years. As for global authorisations, these 
are also called “open authorisations”. Their validity is longer than the 
validity period of an individual authorisation. However, there is no rule.59 

It is worth noticing that documents’ formats (individual and global 
authorisations model, end-user certificate, etc.) may vary from a Member 
State to another, but a harmonisation process has started. 
In order to grant or not an authorisation, Member States assess their 
decisions on the basis of two types of considerations, which are 
conditions and criteria. 
Conditions are objective elements that recipient countries have to meet 
to obtain an export authorisation from the supplier. Those elements 

59 Q., Michel, S., Paile, M., Tsukanova, A., Viski, 2013, pp. 106-107.
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can be a ratification of a treaty, a conclusion of a safeguards system or 
a submission of an end-user certificate.
Criteria are subjective elements to be considered by the supplier State, 
through a case-by-case analysis, in order to authorise or not a transfer. 
Criteria can be an internal situation in the country of final destination, 
the existence of tensions or armed conflicts and a risk that the recipient 
country would use the proposed export aggressively against another 
country or to assert by force its territorial claim.

Article 12 of Regulation 428/2009 establishes a non-exhaustive list of 
criteria to be taken into consideration by Member States’ competent 
authorities while assessing an opportunity to grant or not an export 
authorisation. This includes four main elements:

 — commitments and obligations taken by Member States in the relevant 
international non-proliferation regimes;

 — obligations under sanctions imposed by the CFSP, OSCE or a binding 
resolution of the UN Security Council;

 — consideration of national foreign and security policies, including 
those covered by the European Union Code of Conduct on Arms 
Exports;

 — consideration of intended end-use and risk of diversion. 
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4. Minerals within the EU
When referring to “conflict minerals”, the international community 
usually refers to four minerals grouped under the acronym of 3TG: 
tantalum (columbite-tantalite), tin (cassiterite); tungsten (wolframite) 
and gold. Their systematic exploitation and trade, in a context of conflict, 
contribute to the commission of serious violations of human rights, 
international humanitarian law or violations amounting to crimes under 
international law.
It is also worth remembering that the regulation of trade in conflict 
minerals was initiated by the US in 2008. 

4.1. Why Should the EU Regulate Conflict 
Minerals?

For the EU, two elements to adopt a mechanism in the line of the one 
adopted by the US have been tabled. Firstly, the EU is a major destination 
for many of the minerals that risk being linked to the financing of conflict 
and human rights abuses. In 2013, the EU accounted for about 16% of 
worldwide imports of the 3TG in their raw forms. These global imports 
are worth around €123 billion.60

Secondly, the EU is the second largest importer of mobile phones and 
laptops in the world (both products contain 3TG) and three of the world’s 
top five importers are in the EU.61 
Basically, at the origin of the EU initiatives to regulate conflict minerals 
trade, there is a commercial reason, considering the large quantity of 
material involved, and a political reason, taking into consideration the 
“moral aspect” of trading/using items contributing to violations of 
human rights and international law. 

60 NGO Coalition, Briefing on EU Regulation on responsible mineral sourcing: implementing 
the Parliament’s proposed due diligence system, p. 2, October 2015. Available on www.
globalwitness.org.

61 Ibid. 
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The option of simply prohibiting the import of these conflict minerals 
could have a negative business effect: if the EU does not purchase them, 
other countries, less concerned by their origin, might buy them. In this 
situation, the EU would face an economic loss and stronger economic 
competitors (e.g. China, if it decides to buy these conflict minerals). 
A EU regulation of the conflict minerals trade should then balance 
economic interests with human rights concerns. 

In this sense, the EU looked on how one of its biggest economic 
competitors faced the issue: the US legislation. This last one does not 
prohibit the import of conflict minerals. Section 1502 of the Dodd-Frank 
Wall Street Reform and Consumer Protection Act is basically a disclosure 
requirement. It includes a requirement that companies using gold, tin, 
tungsten and tantalum make efforts to determine if those materials 
came from the Democratic Republic of Congo (DRC) or an adjoining 
country and, if so, to carry out a “due diligence” review of their supply 
chain to determine whether their mineral purchases are funding armed 
groups in Eastern DRC. More than a control mechanism, the US one is 
an information mechanism, informing users on the possibility that their 
items (e.g. computers, cell phones, etc.) might contain some conflict 
minerals. 

4.2. EU Regulation of Trade in Conflict Minerals

At the present stage, there is no EU regulation on conflict minerals 
in force, but there is a Commission’s proposal largely inspired from 
the US system. The EU Commission’s proposal for a Regulation of the 
European Parliament and of the Council setting up a Union system for 
supply chain due diligence self-certification of responsible importers of 
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tin, tantalum and tungsten, their ores, and gold originating in conflict-
affected and high-risk areas.62 
It is worth noticing that this proposal is in the framework of common 
commercial policy, which means that for this proposal to be adopted, 
the co-decision procedure will apply. 
It means that the Council and the European Parliament will have to 
decide upon the proposal of the Commission. 

The main objective of the Commission’s proposal is to reduce the 
financing of armed groups and security forces through mineral proceeds 
in conflict-affected and high-risk areas. The principle to reach this 
objective is to encourage EU operators importing minerals and metals 
to comply with a self-certification mechanism. 
The structure of the Commission’s proposal is the following:

 — importers of minerals or metals listed by the Regulation could 
conduct a self-certification as responsible importer by adhering to 
the supply chain due diligence obligations (set out in the Regulation, 
in Article 3);

 — responsible importers obligations concern: “Management system”, 
“Risk management”, “Third party audit”, and “Disclosure” (Articles 
4, 5, 6 and 7);

 — ex-post checks to be carried out by Member State competent 
authorities to ensure whether self-certified responsible importers 
comply with the obligations set out in Articles 4, 5, 6, and 7.

 — cooperation between the competent authorities concerning the 
sharing and exchange of information.

62 European Union, EU Commission proposal for a Regulation of the European Parliament 
and of the Council setting up a Union system for supply chain due diligence self-
certification of responsible importers of tin, tantalum and tungsten, their ores, and 
gold originating in conflict-affected and high-risk areas, Brussels, 5.3.2014 COM(2014) 
111final 2014/0059 (COD). Available on: http://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=CELEX%3A52014PC0111. (Accessed on 26/09/2016). 
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4.3. Commission’s Proposal and European 
Parliament’s Amendments

At its first reading, the Commission’s proposal has been amended by 
the European Parliament (in 2015) and is presently considered by the 
Council.63 
The main differences concern three areas: 1) the legal force of the 
regulation, 2) the scope, 3) and the review clause.
As regards the legal force, while the Commission proposed a voluntary 
system on the US model, the European Parliament pushes for a 
mandatory system. The different vision of the two institutions on the 
legal force of the instrument is linked to their different understanding of 
the scope. The Commission, in order to balance political objectives, such 
as the respect of human rights, with economic ones, considers the scope 
to be limited to the reduction of financing of armed groups by means of 
controlling trade of minerals from conflict regions. Differently, the EP 
contemplates a mechanism which eliminates such financing. Finally, the 
Commission and the EP do not share the same view about the review 
clause, that is to say, the regular period at which the regulation should be 
revised. The Commission, attributing a “minor” role to the mechanism, 
proposes a review period three years after the entering into force of the 
Regulation and, after that, every six years. The EP, more concerned by 
the issue, proposes a first review two years after the date of application 
of the Regulation and every three years thereafter. 
Further to these divergences, the EP proposed to add obligations for 
downstream companies, through a verification system by third parties 
and by establishing a list of responsible importers. 

63 European Union, Amendments adopted by the European Parliament on 20 May 2015 on 
the proposal for a regulation of the European Parliament and of the Council setting up a 
Union system for supply chain due diligence self-certification of responsible importers 
of tin, tantalum and tungsten, their ores, and gold originating in conflict-affected and 
high-risk areas (COM(2014)0111 – C7-0092/2014 – 2014/0059(COD)). Available on: 
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P8-TA-
2015-0204+0+DOC+XML+V0//EN. (Accessed on 26/09/2016).



Introduction to International Strategic Trade Control Regimes — 2017 Part 3.199

The differences of view between the Commission and the EP are 
summarised in the table below. 

Comparison between the Commission’ s legislative proposal and 
the European Parliament’s proposal

Commission EP

Legal force Voluntary system Mandatory system

Scope To reduce the financing of 
armed groups by means 
of controlling trade of 
minerals from conflict 
regions. 

To eliminate the financing 
of armed groups by means 
of controlling trade of 
minerals from conflict 
regions. 

Strengthened review 
clause 

No later than three years 
after entering into force 
and every six years 
thereafter. 

Two years after the date of 
application of this 
Regulation and every three 
years thereafter.

4.4. The EU Mechanism versus the US 
Mechanism

The table below compares the EU’s proposal with the US legislation in 
force. 
The main differences between the two mechanisms are: 

 — the scope, if we consider the EP’s proposal (having as objective the 
elimination of financing of armed groups by means of controlling 
trade of minerals), but not if we consider the Commission’s one, 
which is on the same line as the US’ one to reduce the financing of 
armed groups.

 — the geographical scope since the US system is focused on DRC and a 
list of “covered countries”, while the EU does not establish a specific 
target, using the general wording of “conflict-affected and risk areas”.

 — penalties are envisaged by the EU regulation while there are none 
in the US legislation. 
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 — The competent authorities in charge of the implementation are 
various and operate at different levels for the EU mechanism, while 
the US can count on a single entity: the SEC, for obvious reasons of 
“State organisation”.

Comparison table between the EU legislative proposal and the 
US legislation

US EU

Purpose To curtail human rights 
abuses and violence in the 
DRC. 

To eliminate the financing 
of armed groups by means 
of controlling trade of 
minerals from conflict 
regions. 

Geographical scope The law focuses on the 
DRC and the ‘Covered 
Countries’. 

The regulation addresses 
all conflict-affected and risk 
areas. 

Due-diligence OECD Guidance à an 
example of Due Diligence 
international scheme

OECD Guidance à the 
mandatory reference 
scheme.

Competent authorities 
for implementation 

SEC - The European Commission 
+ a Committee established 
under Art.13;
- The Member States 
competent authorities 
(Art. 9);
- Ex-post checks 
mechanisms carried out by 
MS competent authorities 
(Art. 10). 

Penalties Not envisaged Regulated by Art.14:
“Rules applicable to 
infringement”. 
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5. Diamonds in the EU
The European Union does not have a dedicated system to control 
diamonds trade f low. It has adhered to and implemented the 
international mechanism of the Kimberley Process Certification Scheme 
(KPCS).
The KPCS is a certification mechanism that prevents rough diamonds 
from an area of conflict from entering the legitimate diamond supply 
chain. The KPSC ensures that only rough diamonds accompanied by a 
government-issued certificate can be traded. Within this process, States 
commit themselves to import and export only KPSC (thus “certified”) 
rough diamonds. 

The legal instrument implementing the Kimberley Process within the 
EU is Council Regulation (EC) No 2368/2002 of 20 December 2002 
implementing the Kimberley Process certification scheme for the 
international trade in rough diamonds.64

Basic principles of the EU trade in diamonds are: 
 — the free movement of diamonds within the EU (given the customs 

union);
 — the import prohibition of diamonds unless certified by a Kimberley 

Participating State;
 — the export prohibition in case diamonds leaving the EU customs 

territory are not certified by a competent authority. 

As long as diamonds do not fall under the exception of Article 352 of 
the TFEU, their trade is part of the Common Commercial Policy. For 
this reason, the European Union, in the Kimberley Process, defends 

64 European Union, Council Regulation (EC) No 2368/2002 of 20 December 2002 
implementing the Kimberley Process certification scheme for the international trade 
in rough diamonds, OJ L 358/28 of 31/12/2002. Available on: http://eur-lex.europa.
eu/LexUriServ/LexUriServ.do?uri=OJ:L:2002:358:0028:0048:EN:PDF. (Accessed on 
26/09/2016).
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and represents the interest of its Member States and has one voice in 
the different Working Groups and Committees of this organisation. 

As explained in the Guidelines on Trading with the European Union 
(EU) dedicated to the Kimberley Process:65

“(The EU) is a single market and an economic and customs 
union. For most international trade matters, including for the 
purposes of the Kimberley Process Certification Scheme (KPCS), 
the European Union is considered as one entity without internal 
borders. 
One set of rules applies for the twenty-eight customs 
administrations of the Member States for import or export 
transactions at the external borders of the single market”. 

Regulation 2368/2002 provides that the import of rough diamonds 
into the Union, and the export of rough diamonds from the Union, are 
prohibited unless the conditions set out in Article 3 (for imports), or 
Article 11 (for exports) are fulfilled. In the case the conditions set out by 
the Regulation, for import and export, are not fulfilled, the competent 
authorities have to detain the shipment. The detained shipment cannot, 
therefore, be released or sent back to the country of provenance, in the 
case of incoming shipments.66

Within the EU, the import regime applicable to diamonds is established 
by Articles 3 to 10 of the dedicated Regulation. As stated in Article 3:

“The import of rough diamonds into the Community shall be 
prohibited unless all of the following conditions are fulfilled:
(a) the rough diamonds are accompanied by a certificate 

validated by the competent authority of a participant;

65 European Union, Guidelines on Trading with the European Union (EU): A practical guide 
for Kimberley Process Participants and companies involved in trade in rough diamonds with 
the EU, September 2015. Available on: http://eeas.europa.eu/blood_diamonds/docs/
guidelines-on-trading-with-the-european-community-012015_en.pdf. (Accessed on 
26/09/2016).

66 Ibid. 
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(b) the rough diamonds are contained in tamper-resistant 
containers, and the seals applied at export by that participant 
are not broken;

(c) the certificate clearly identifies the consignment to which it 
refers”.

Importers or economic operators can freely choose a point of entry 
at an external border of the EU for the import of rough diamonds. 
However, every import of rough diamonds must first be verified by a 
Union authority. Acceptance of a customs declaration for release for 
free circulation of rough diamonds within the EU can only happen after 
the containers and certificates have been verified by a Union authority. 

Concerning competent authority, contrary to other EU trade control 
systems (dual-use items, weapons) for trade in diamonds, competent 
authorities do not act in the name of the Member States in which these 
are established but act in the name of the EU. The Regulation refers to 
these authorities as “Union Authority”, defined as a competent authority 
designated by a Member State and listed in Annex III. Therefore, it means 
that they are competent for any transaction occurring in and out of the 
EU without considering the location of the operator. Currently, there 
are Union Authorities in Anvers (BE), London (UK), Idar-Oberstein 
(DE), Prague (CZ), Bucharest (RO) and Sofia (BG), and Lisbon (PT).67

Union Authorities are in charge of the verification of the import 
certificate accompanying diamonds entering the EU customs territory. 
The same authorities are in charge of delivering export certificates for 
diamonds leaving the EU customs territory. 
However, their role is limited to the verification of factual elements. 
There are no political considerations at stake for the Union Authorities 

67 European Union, European Commission Implementing Regulation (EU) 2016/91 of 26 
January 2016 amending Council Regulation (EC) 2368/2002 implementing the Kimberley 
Process certification scheme for the international trade in rough diamonds, OJ L 19/28 of 
27/01/2016. Available on: http://eur-lex.europa.eu/eli/reg_impl/2016/91/oj. (Accessed 
on 26/09/2016).
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when issuing or not an export certification or checking an import 
certification,; it is essentially a technical analysis.

As for exports, rules are laid down in Articles 11 to 16. The main 
condition is that the rough diamonds are accompanied by a corresponding 
Community certificate issued and validated by a Community authority.68

As explained in the EU Guidelines, to obtain an EU Kimberley Process 
certificate for export, the exporter must first provide conclusive 
documentary evidence that the diamonds to be exported were 
legally imported into the Union. Before issuing an EU certificate, the 
Union authority may decide to physically inspect the contents of the 
consignment in order to verify that the conditions laid down in Council 
Regulation (EC) No 2368/2002 have been met. 
Within the validity period of the KP Certificate, economic operators 
are in principle free to choose when and where customs formalities 
and the actual export from the Union are to take place. Verification of 
the actual export of the shipment is undertaken by control of import 
receipts from the receiving participant. 
The Union Authorities in London, Lisbon and Idar-Oberstein 
systematically send advance notice of shipments by e-mail to the 
importing authorities of participants. These contain information on 
the carat weight, value, country of origin or provenance, exporter, 
importer and the serial number of the Certificate. The Union Authority 
in Antwerp sends this information to all Participants that have made a 
request. The Union Authorities in Prague and Sofia systematically send 
advance notice of shipments by e-mail containing information on the 
serial number of the Certificate and date of its issue to the importing 
authorities of participants.69

68 Article 11 of Council Regulation (EC) No 2368/2002. 

69 European Union, Guidelines on Trading with the European Union (EU): A practical guide 
for Kimberley Process Participants and companies involved in trade in rough diamonds with 
the EU, September 2015. 
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Movement of rough diamond imports and exports in the EU* **

* Ibid., p. 9.
** The graph represents indicative diamonds flows.

In case of violations, Article 27 of Council Regulation (EC) No 2368/2002 
provides that it is up to Member States to determine sanctions in their 
national law or regulations for infringements of the Regulation:
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Article 27
“Each Member State shall determine the sanctions to be imposed 
where the provisions of this Regulation are infringed. Such 
sanctions shall be effective, proportionate and dissuasive and shall 
be capable of preventing those responsible for the infringement 
from obtaining any economic benefit from their action.
(…)”.70 

Chapter IV of Council Regulation (EC) No 2368/2002 is dedicated to 
“Industry Self-Regulation”. The chapter sets out requirements for the 
establishment of a system of warranties and industry self-regulation by 
organisations representing traders in rough diamonds, and it provides a 
“fast track” procedure for organisations applying a system of warranties 
and industry self-regulation. This procedure involves the granting of 
a privilege in the form of a “fast track” issuance of KP certificates 
to companies subject to considerable responsibilities as members of 
industry bodies.
Companies willing to have access to the “fast track” mechanism have 
to provide conclusive evidence to the European Commission that they 
have adopted rules and regulations obliging the organisations and their 
members to respect specific principles and procedures set out in Article 
17 of the Regulation.

The main requirements are:
 — to sell only diamonds purchased from legitimate sources in 

compliance with the Kimberley Process Certification Scheme; 
 — to guarantee that, from their knowledge and/or written warranties 

provided by the suppliers of rough diamonds, the rough diamonds 
sold are not conflict diamonds; 

 — not to buy rough diamonds from suspect or unknown sources of 
supply and/or rough diamonds originating in non-participants of 
the KP certification scheme; 

70 Council Regulation (EC) No 2368/2002 of 20 December 2002 implementing the Kimberley 
Process certification scheme for the international trade in rough diamonds, OJ L 358/28 
of 31/12/2002.
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 — not to knowingly buy, sell or assist others in buying or selling conflict 
diamonds; 

 — to create and maintain records of invoices received from suppliers 
and issued to customers for at least three years, and 

 — to instruct an independent auditor to certify that these records have 
been created and maintained accurately. 

The Commission, after assessment, shall list in Annex V of Council 
Regulation (EC) No 2368/2002 each organisation that fulfils the listed 
requirements. Names and other relevant particulars of the members 
of the listed organisations are notified by the Commission to all Union 
Authorities.71 

Overview of the EU rough diamonds import and export during the 
last 5 years*

Status on Tuesday 26th April 2016

Import Export

Period Volume, cts Value, US$ US $/
cts

Volume, cts Value, US$ US $/
cts

2015 104,127,431.79 11,797,350,557.27 113.30 96,755,232.93 11,534,524,860.95 119.21

2014 118,975,484.41 15,804,352,936.35 132.84 116,017,784.75 15,701,889,450.18 135.34

2013 131,271,728.57 17,426,206,589.44 132.75 128,085,667.73 17,610,295,651.80 137.49

2012 124,820,892.52 16,784,721,818.01 134.47 126,822,181.43 17,813,702,085.36 140.46

2011 133,780,871.29 18,565,208,387.54 138.77 129,488,440.22 18,542,148,946.01 143.20

* Source: European Union, Kimberley Process Certification Scheme, EU Annual report 2015. 
Available on: https://www.kimberleyprocess.com/fr/system/files/documents/eu_kp_annual_
report_2015_final.pdf. (Accessed on 28/09/2016).

71 Guidelines on Trading with the European Union (EU): A practical guide for Kimberley Process 
Participants and companies involved in trade in rough diamonds with the EU, September 
2015.



Introduction to International Strategic Trade Control Regimes — 2017 Part 3.208

Overview of KP certificates issued by other KPCS Participants 
and sent to EU Community authorities in 2015*

Participant KPC Count

Angola 10

Armenia 6

Australia 65

Belarus 30

Botswana 896

Brazil 7

cambodia 9

cameroon 4

canada 94

China, People’s Republic of 432

Chinese Taipei 7

Congo, Democratic Republic of 306

Cote D’ivoire 2

Ghana 10

Guinea 50

Guyana 31

India 1,133

Israel 1,688

Japan 83

Korea, Republic of 24

Lesotho 19

Liberia 20

Mauritius 20

Mexico 3

Namibia 46

Russian Federation 1,168

Sierra Leone 69

Singapore 204

South Africa 462

Sri Lanka 122

Switzerland 223

Tanzania 10

Thailand 179

Togo 1

United Arab Emirates 2,387

United States of America 385

Vietnam 54

Zimbabwe 9

TOTAL 10,268

* Idem.
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6. Cultural Goods in the EU
As explained in chapter 7, Article 36 of the TFEU establishes conditions 
for trade restrictions for non-economic reasons, recalling Articles XX 
and XXI of the GATT Agreement, i.e. exceptions to the general principle 
of free trade for non-economic reasons.
Among the reasons for which trade can be restrained, Article 36 of the 
TFEU lists the protection of national treasures possessing artistic, historic 
or archaeological value. 
It is on this basis that a Council Regulation72 and a Directive73 were 
issued to regulate, respectively, the export of cultural goods and the 
return of cultural objects unlawfully removed from the territory of a 
Member State.

6.1. Council Regulation on the export of 
cultural goods

Trade control of cultural goods is essentially ruled by the EU. The system 
is based on the principle that trade of cultural goods has to be free except 
for certain items that are considered as part of a cultural inheritage of 
a country. The reason to monitor the trade of those items lies not in the 
need to counter the risk of weapons proliferation or terrorism’s financing 
but rather in the necessity to avoid the dispersion of certain cultural 
goods that have artistic, historical or archaeological value. 
 
Given the free movement of goods within the EU customs territory 
control could only be conducted on items leaving or entering the EU 

72 European Union, Council Regulation 116/2009 of 18 December 2008 on the export of cultural 
goods, OJ L 39 of 10.2.2009, p. 1–7. Available on: http://eur-lex.europa.eu/legal-content/
en/ALL/?uri=CELEX:32009R0116. (Accessed on 16/09/2016).

73 European Union, Directive 2014/60/EU of the European Parliament and the Council 
of 15 May 2014 on the return of cultural objects unlawfully removed from the territory 
of a Member State and amending Regulation (EU) No 1024/2012 (Recast), OJ L 159 
of 28.5.2014, p. 1–10. Available on: http://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=CELEX%3A32014L0060. (Accessed on 16/09/2016). 
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customs territory. Therefore, Council Regulation 116/2009 ensures that 
uniform controls are carried out by Member States on cultural goods 
leaving the EU. Transit and import transactions are presently taken into 
consideration by the Regulation. 

The Regulation establishes the necessity to apply for an authorisation 
to export certain cultural goods that are listed in Annex I outside of 
the EU customs territory. It is divided in 15 categories (archaeological 
objects, photographs, sculpture, means of transport, maps, books, 
archives, etc.).74 Export authorisations are granted by the Member 
States competent authority where the item is located and are valid 
throughout the EU. For example, to export to the US a Greek cultural 
object located in Belgium, it is the Belgian authority that will have to 
issue the authorisation, and not the Greek authority. 

In addition, each Member State has to define a list of cultural items that 
are part of their national treasure and for which exports are prohibited. 

As an example, in Belgium, the protection of cultural goods considered 
as part of the national treasure is a Communities’ competence, which 
means that there are three different competent authorities in Belgium, 
according to the community of reference: Communauté française 
(French-speaking Community), Vlaamse Gemeenschap (Flemish-
speaking Community) and Deutschsprachige Gemeinschaft (German-
speaking Community).75 
For the French-speaking Community, the DG Culture, General 
Service Patrimoine is in charge of listing cultural goods and issuing 
export authorisations. Listed goods for the Belgian French-speaking 

74 For the complete list, please see: European Union, Council Regulation 116/2009 of 18 
December 2008 on the export of cultural goods, OJ L 39 of 10.2.2009, p. 1–7. Available on: 
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32009R0116. (Accessed 
on 16/09/2016).

75 The list of Member States’ competent authorities is contained in the Note from 
Member States: List of authorities empowered to issue export licences for cultural goods, 
published in accordance with Article 3(2) of Council Regulation (EC) No 116/2009, 
(2014/C 74/02). Available on: http://eur-lex.europa.eu/legal-content/EN/TXT/
PDF/?uri=CELEX:52014XC0311(01)&from=EN. (Accessed on 16/09/2016). 



Introduction to International Strategic Trade Control Regimes — 2017 Part 3.211

Community are divided into fifteen categories. Some examples are 
shown in the boxes below.76

Examples of Belgian national treasure

BEAUX-ARTS/ PEINTURE

Le Massacre des Innocents, Louis Finson

1615

Eglise Sainte-Begge d’Andenne

Classement le 26/03/2.010 MB 28/09/2010

Paysage avec la Parabole du Bon Samaritain, Henri Bles

milieu XVIe s.

Musée provincial des Arts anciens du Namurois à Namur

Classement le 26/03/2010 MB 28/09/2010

Saint Jérôme dans, un paysage, Lambert van Noort et Henri Bles,

milieu XVIe s.

Musée provincial des Arts anciens du Namurois à Namur

Classement le 26/03/2010 MB 28/09/2010

La Vierge à l’Enfant avec donatrice et Marie Madeleine,  

Maître à la Vue de Sainte Gudule

XVe siècle

Musée dit Grand Curtius à Liège

Classement le 26/03/2010 MB 28/09/2010

Le Couronnement de la Vierge, Gérard de Lairesse

1663 (ca)

Eglise Notre Dame de Dieupart à Aywaille

Classement le 26/04/2010 MB 26/10/2010

Les sept joies de Marie, Pierre Pourbus et/ou L. Blondeel

vers 1545-50

Cathédrale Notre Dame de Tournai

Classement le 09/06/2010 MB 26/10/2010

76 Fédération Wallonie-Bruxelles, Patrimoine culturel, Liste des biens classés. Available on: 
http://www.patrimoineculturel.cfwb.be/index.php?id=7248. (Accessed on 16/09/2016).
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BEAUX-ARTS / AUTRES TECHNIQUES PICTURALES

Femme au bonnet, Vincent Van Gogh

janvier 1883

Beaux-Arts liège (BAL)

Classement le 26/03/2010 M.B 28/09/2010

Fonds du paysagiste liégeois Gilles-François Closson

milieu XIXe siècle

Beaux-Arts Liège (BAL)

Classement le 26/03/2010 MB 28/09/2010

Album d’Arenberg, Lambert Lombard

XVIe siècle

Beaux-Arts Liège (BAL)

Classement le 23/10/2010 MB 08/02/2011

Album dit de Clérembault, Lambert Lombard

XVIe siècle

Beaux-Arts Liège (BAL)

Classement le 23/11/2010 MB 08/02/2011

Pornokratès, Félicien Rops

1878

Musée Félicien Rops de Namur

Classement le 23/11/2010 MB 08/02/2011
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ARCHÉOLOGIE

Sarcophage de Chrodoara

vers 730 (période mérovingienne)

Eglise Sainte-Ode et Saint-George d’Amay (découvert en 1977)

Classement le 12/02/2010 MB 27/04/2010

Chaland en bois de Pommeroeul

271 ap. J-C.

Pommeroeul (découverte en 1975 lors du percement du canal Hensies-
Pommeroeul)

Espace Gallo-Romain d’Ath

Classement le 12/02/2010 MB 27/04/2010

Moissonneuse des Trévires

entre 190 à 210 ap-J-C.

Montauban-sous-Buzenol (découverte en 1958)

Musée gaumais de Virton

Classement le 26/03/2010 MB 28/09/2010

Bronzes d’Angleur formant un ensemble de vingt pièces constitutives du 
décor d’un autel et d’une fontaine dédiés à Mithra

fin du 2e s./ première moitié du 3e s. ap. J.-c.

Angleur (découverts en 1882)

Musée dit Grand Curtius à Liège

Classement le 08/02/2011 MB 09/03/2011

Ensemble du mobilier funéraire du tumulus de Penteville comprenant 
72 objets entre le Ier s. (plusieurs objets) et le dernier tiers du IIe s. 
(enfouissement des objets)

Penteville

Musée d’archéologie de Namur

Classement le 16/01/2012 MB 13/03/2012

Tombe à char de la tombelle III de Warmifontaine comprenant 11 pièces

vers la seconde moitié du Ve siècle avant J.-c.

Warmifontaine (Grapfontaine, Neufchâteau)

Musée des Celtes, Libramont

Classement le 20/ 02/2012 MB 09/05/2012

Dédicace des Arlonnais à Apollon

2e siècle ap. J.-C. (180-200 ap. J.-C.)

Musée archéologique d ‘Arlon

Classement le 14/05/2012 MB 11/07/2012

Crâne d’enfant néandertalien d’Engis II comprenant 10 éléments

Paléolithique moyen, Moustérien

Les Awirs/ Flémalle

Université de Liège, Liège

Classement le 14/05/2012 MB 11/07/2012
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The system of export authorisations established by the Regulation has 
essentially two objectives. Firstly, to check whether a cultural object is 
part of a national treasure of one of the EU Member States and secondly 
if it has not been stolen and/or unlawfully located (imported) on the 
EU territory. Therefore, an authorisation will only be denied if one of 
this two objectives are concerned.

Data from 2000 to 2011 on the implementation of the EU cultural 
goods export control regime show that there are essentially three EU 
exporters: the UK (45%), Italy (26%) and France (15%). Since 2004, 
with the adhesion of new Member States, only 1% of EU cultural goods 
export authorisations have been issued by these new Member States; 
the majority being by Croatia (46%). 

In terms of number, 16117 authorisations have been granted in 2000 
and 18176 in 2010 (with the highest rate in 2007 with 21557 export 
authorisations).
Authorisations denials are rather rare (only 0.3% of all the licences 
issued) and are mostly due to incomplete applications or items that are 
part of a national treasure in the Member State concerned.77 

The Commission’s report of 2015, covering the period 1 January 2011 – 31 
December 2013, highlights an increased number of standard licenses 
issued by Member States: from 21.498 in 2011 to 24.564 in 2013 (+ 14%). 
During this period (2011-2013), the export of cultural goods remains 
largely concentrated in Italy with 37-40% and in the United Kingdom 
with 33-36% of the share. These two Member States are followed 

77 European Union, Report from the Commission to the European Parliament, the Council and 
the European Economic and Social Committee on the implementation of Council Regulation 
(EC) No 116/2009 of 18 December 2008 on the export of cultural goods, 1 January 2000 - 31 
December 2010. Brussels, 27.6.2011 COM(2011) 382 final. Available on: http://eur-lex.
europa.eu/LexUriServ/LexUriServ.do?uri=COM:2011:0382:FIN:EN:PDF. (Accessed on 
16/09/2016). 
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by: France (12-13%), Germany (4-5%), Austria (2-3%), Spain (1-3%), 
Portugal, the Netherlands and Belgium (1% each).78 

In addition to the EU Regulation 116/2009, the Council may adopt 
cultural items restrictive measures concerning certain States. As an 
example, Council Common Position 2003/495/CFSP79 (as amended) 
established a prohibition on trade in or transfer of Iraqi cultural objects. 
As stated in Article 3 of the Common Position:

“All appropriate steps will be taken to facilitate the safe return 
to Iraqi institutions of Iraqi cultural property and other items of 
archaeological, historical, cultural, rare scientific, and religious 
importance illegally removed from the Iraq National Museum, the 
National Library, and other locations in Iraq since the adoption of 
Security Council Resolution 661 (1990), including by establishing 
a prohibition on trade in or transfer of such items and items with 
respect to which reasonable suspicion exists that they have been 
illegally removed”. 

With this aim, Article 3 of Council Regulation (EU) 1210/200380 
imposed the following restrictive measures: 

78 European Union, Report from the Commission to the European Parliament, the Council and 
the European Economic and Social Committee on the implementation of Council Regulation 
(EC) No 116/2009 of 18 December 2008 on the export of cultural goods, 1 January 2011 – 31 
December 2013, Brussels, 1.4.2015 COM(2015) 144 final. Available on: http://eur-lex.
europa.eu/resource.html?uri=cellar:29af03a2-d856-11e4-9de8-01aa75ed71a1.0013.03/
DOC_1&format=PDF. (Accessed on 16/09/2016). 

79 European Union, Council Common Position 2003/495/CFSP of 7 July 2003 on Iraq 
and repealing Common Positions 96/741/CFSP and 2002/599/CFSP, OJ L 169/72 
of 08/07/2003. Available on: http://eur-lex.europa.eu/LexUriServ/LexUriServ.
do?uri=OJ:L:2003:169:0072:0073:EN:PDF. (Accessed on 16/09/2016).

80 European Union, Council Regulation (EU) 1210/2003 of 7 July 2003 concerning certain specific 
restrictions on economic and financial relations with Iraq and repealing Regulation (EC) No 
2465/96, OJ L 169/6 of 08/07/2003. Available on: http://eur-lex.europa.eu/LexUriServ/
LexUriServ.do?uri=OJ:L:2003:169:0006:0023:En:PDF. (Accessed on 16/09/2016). 
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“The following shall be prohibited: 
(a) the import of or the introduction into the territory of the 

Community of, 
(b) the export of or removal from the territory of the Community 

of, and 
(c) the dealing in, Iraqi cultural property and other items 

of archaeological, historical, cultural, rare scientific and 
religious importance including those items listed in Annex 
II, if they have been illegally removed from locations in Iraq 
(…)”.

The same mechanism was adopted against Syria. Article 11c of Council 
Regulation (EU) 1332/2013 concerning restrictive measures given the 
situation in Syria81 prohibited: 

“(…) to import, export, transfer, or provide brokering services 
related to the import, export or transfer of, Syrian cultural 
property goods and other goods of archaeological, historical, 
cultural, rare scientific or religious importance, including those 
listed in Annex XI, where there are reasonable grounds to suspect 
that the goods have been removed from Syria without the consent 
of their legitimate owner or have been removed in breach of Syrian 
law or international law (…). 
(…) in particular if the goods form an integral part of either the 
public collections listed in the inventories of the conservation 
collections of Syrian museums, archives or libraries, or the 
inventories of Syrian religious institutions. 
2. The prohibition in paragraph1shall not apply if it is demonstrated 

that: 
(a) the goods were exported from Syria prior to 9 May 2011; 

or 

81 European Union, Council Regulation (EU) 1332/2013 of 13 December 2013 concerning restrictive 
measures in view of the situation in Syria, OJ L 335/3 of 14/12/2013. Available on: http://
eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2013:335:0003:0007:EN:PDF. 
(Accessed on 16/09/2016). 
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(b) the goods are being safely returned to their legitimate 
owners in Syria”.

It is interesting to note that, in nine years that passed between 
the restrictive measures on Iraqi items (2003) and the restrictive 
measures on Syrian items (2012), the system became more and more 
comprehensive. The controls went from a “simple” import/export 
prohibition principle, to a prohibition principle including several 
operations, such as brokering activities, transfer and “related services”. 
Moreover, the inclusion of the sentence “where there are reasonable 
grounds to suspect that (…)” inserts a further dimension of control on the 
side of the “user” who has to check that the item, even if bought legally, 
has not arrived on the market illegally. This share/shift of responsibility 
from the State (competent authority) to the “common” user is a growing 
trend in trade control mechanisms. 

6.2. Directive on the return of cultural objects 
unlawfully removed

Finally, Directive 2014/60/EU of the European Parliament and the Council 
of 15 May 2014 on the return of cultural objects unlawfully removed from 
the territory of a Member State established procedures enabling Member 
States to secure the return to their territory of cultural objects which 
are classified as national treasures within the meaning of Article 36 of 
the TFEU and, in general, any cultural object classified or defined by a 
Member State under national legislation or administrative procedures 
as a national treasure possessing artistic, historic or archaeological 
value within the meaning of Article 36 of the TFEU.

Member States should facilitate the return of cultural objects to the 
Member State from whose territory those objects have been unlawfully 
removed regardless of the date of accession of that Member State, 
and should ensure that the return of such objects does not give rise to 
unreasonable costs. 
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The Directive creates the framework for increased administrative 
cooperation between Member States. With this aim, central authorities 
are required to cooperate efficiently with each other and to exchange 
information relating to unlawfully removed cultural objects through 
the use of the Internal Market Information System -“IMI” (Article 5 
of the Directive). 
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7. Torture-Related Items 
Trade controls on torture-related goods is a specificity of the European 
Union’ system, in the sense that there are no international regimes, 
formal or informal, establishing and/or regulating trade controls for 
torture-related items.

The EU’s commitment to stop and to abolish capital punishment or 
torture or other cruel, inhuman or degrading treatment is reflected in 
the Charter of Fundamental Rights of the European Union, annexed to the 
Lisbon Treaty. Article 3 of the Charter states specifically that everyone 
has the right to life and no one shall be condemned to the death penalty, or 
executed. Article 4 of the Charter, stated that: No one shall be subjected 
to torture or to inhuman or degrading treatment or punishment.82

EU measures to prevent capital punishment or torture or other cruel, 
inhuman or degrading treatment go further than a simple prohibition 
principle, including the prohibition to remove, expel or extradite any 
person coming from a State where there is a risk that this person will be 
subjected to the death penalty, torture or other inhuman or degrading 
treatment or punishment. As stated in Article 19(2) of the Charter of 
Fundamental Rights of the EU, concerning the protection in the event of 
removal, expulsion or extradition and prohibition collective expulsions:

“2. No one may be removed, expelled or extradited to a State 
where there is a serious risk that he or she would be subjected 
to the death penalty, torture or other inhuman or degrading 
treatment or punishment”.83

82 European Union, Charter of Fundamental Rights of the European Union, Article 4, OJ, C 
83/391 of 30/03/2010. Available on: http://eur-lex.europa.eu/LexUriServ/LexUriServ.
do?uri=OJ:C:2010:083:0389:0403:en:PDF. (Accessed on 26/09/2016). 

83 Ibid. Article 19. 
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7.1. Council Regulation (EC) No 1236/2005 and 
Regulation (EU) 2016/2134

Council Regulation (EC) No 1236/2005 of 27 June 2005 concerning trade 
in certain goods which could be used for capital punishment, torture or other 
cruel, inhuman or degrading treatment or punishment was established to 
prevent the trade in certain torture-related goods.84

Council Regulation (EC) No 1236/2005 distinguishes two categories 
of torture-related goods: 

 — Goods which have no practical use other than for the purposes of 
capital punishment, torture and other cruel, inhuman or degrading 
treatment or punishment (listed in Annex II);

 — Goods that could be used for the purpose of torture and other cruel, 
inhuman or degrading treatment or punishment (listed in Annex III).

84 European Union, Council Regulation (EC) No 1236/2005 of 27 June 2005 concerning 
trade in certain goods which could be used for capital punishment, torture or other cruel, 
inhuman or degrading treatment or punishment was established to prevent the trade in 
certain torture-related goods, OJ L 200/1 of 30/07/2005. Available on: http://eur-lex.
europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2005:200:0001:0019:EN:PDF. (Accessed 
on 26/09/2016).
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Goods which Have No Practical Use Other than for the Purposes 
of Capital Punishment, Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment (Listed in Annex II)

CN code Description

1. Goods designed for the execution of human beings, as 
follows:

ex4421 90 98 1.1. Gallows and guillotines

ex 8208 90 00

ex 8543 89 95 1.2. Electric chairs for the purpose of execution of human 
beings

ex94017900

ex 9401 80 00

ex 9402 10 00

ex 9402 90 00

ex 9406 00 38 1.3. Air-tight vaults, made of e.g. steel and glass, designed 
for the purpose of exerution of human beings by the 
administration of a lethal gas or substance

ex 9406 00 80

ex84138190 1.4. Automatic drug injection systems designed for the 
purpose of execution of human beings by the administration 
of a lethal chemical substance

ex 9018 90 50

ex 9018 90 60

ex 9018 90 85

2. Goods designed for restraining human beings, as foDows:

ex 8543 89 95 2.1. Electric-shock belts designed for restraining hum.an 
beings by the administration of electric shocks having a no-
load voltage exceeding 10 000 V
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Goods that Could Be Used for the Purpose of Torture and Other 
Cruel, Inhuman or Degrading Treatment or Punishment (Listed in 
Annex III)

CN code Description

1. Goods designed for restraining human beings, as follows:

ex 9401 61 00 1.1. Restraint chairs and shackle boards

ex 9401 69 00 Note:

ex 9401 71 00 This item does not control restraint chairs designed for 
disabled persons.

ex 9401 79 00

ex 9402 90 00

ex 9403 20 91

ex 9403 20 99

ex 9403 50 00

ex 9403 70 90

ex 9403 80 00

ex 7326 90 98 1.2. Leg-irons, gang-chains, shackles and individual cuffs or 
shackle bracelets

ex83015000 Note:

ex 3926 90 99 This item does not control ‘ordinal)’ handruffs’. Ordinal)’ 
handruffs are handcuffs which have an overall dimension 
including chain, measured from the outer edge of one cuff to 
the outer edge of the other cuff, between 150 and 280 mm 
when locked and have not been modified to cause physical 
pain or suffering.

ex 7326 90 98 1.3. Thumb-cuffs and thumb-screws, including serrated 
thumb-cuffs

2. Portable devices designed for the purpose of riot control 
or self-protection, as follows:

ex85438995
ex 9304 00 00

2.1. Portable electric shock devices, including but not 
limited to, electric shock batons, electric shock shields, stun 
guns and electric shock dart guns having a no-load voltage 
exceeding 10 000 V

Notes:

1. This item does nor control electric shock belts as 
described in item 2.1 of Annex II.
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2. This item does not control individual electronic shock 
devices when accompanying their user for the user’s own 
personal protection.

3. Substances for the purpose of riot control or self-
protection and related portable dissemination equipment, as 
foUows:

ex8424 20 00
ex 9304 00 00

3.1. Portable devices for the purpose of riot control or self-
protection by the administration or dissemination of an 
incapacitating chemical substance

Note:

This item does nor control individual portable devices, even if 
containing a chemical substance, when accompanying their 
user for the user’s own personal protection.

ex 2924 29 95 3.2. Pelargonic add vanillylamide (PAY A) (CAS 2444-46-4)

ex 2939 99 00 3.3. Oleoresin capsirum (00 (CAS 8023-77-6)

Imports and exports of the first category of goods are prohibited. 
Principles applying to the first category of items, listed in Annex II are 
laid down in Chapter II of Council Regulation (EC) No 1236/2005.
The export prohibition for goods listed in Annex II is stated in Article 3:

“1. Any export of goods which have no practical use other than 
for the purpose of capital punishment or for the purpose of 
torture and other cruel, inhuman or degrading treatment 
or punishment, listed in Annex II, shall be prohibited, 
irrespective of the origin of such equipment. The supply 
of technical assistance related to goods listed in Annex II, 
whether for consideration or not, from the customs territory 
of the Community, to any person, entity or body in a third 
country shall be prohibited.

2. By way of derogation from paragraph 1, the competent 
authority may authorise an export of goods listed in Annex 
II, and the supply of related technical assistance, if it is 
demonstrated that, in the country to which the goods will be 
exported, such goods will be used for the exclusive purpose 
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of public display in a museum in view of their historic 
significance”.85

As it emerges from the first paragraph, the export principle includes 
goods and technical assistance related to goods. However, paragraph 
2 establishes an exception to the export principle for goods and related 
technical assistance, in case of public display in a museum. In this 
case, the goods can be exported, following an authorisation of the 
competent authority of the State where the items are located. The export 
authorisation is issued, however, only if the importing State provides 
evidence of the end-use of the torture-related items, strictly limited to 
public display in museums. 

The import prohibition principle, stated in Article 4, follows the 
same logic: the first paragraph establishes the import prohibition for 
torture-related goods and related technical assistance, while paragraph 
2 provides the possibility of an exception in case of public display in 
museums:

“1. A ny import of goods listed in A nnex II shall be 
prohibited, irrespective of the origin of such goods. 
The acceptance by a person, entity or body in the customs 
territory of the Community of technical assistance related 
to goods listed in Annex II, supplied from a third country, 
whether for consideration or not, by any person, entity or 
body shall be prohibited.

2. By way of derogation from paragraph 1, the competent 
authority may authorise an import of goods listed in Annex 
II, and the supply of related technical assistance, if it is 
demonstrated that, in the Member State of destination, such 
goods will be used for the exclusive purpose of public display 
in a museum in view of its historic significance”.86

85 Ibid. Article 3. 

86 Ibid. Article 4. 
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Chapter III of Council Regulation (EC) No 1236/2005 establishes 
principles for the second category of items: torture-related goods that 
could be used for the purpose of torture and other cruel, inhuman or 
degrading treatment or punishment and listed in Annex III. This items 
can have both legitimate and non-legitimate uses, a characteristic they 
have in common with dual-use items controlled by Regulation (EC) 
428/2009. 
Article 5 establishes the requirement of an export authorisation for items 
listed in Annex III. However, an export authorisation is not required for 
goods which only pass through the EU customs territory.87 An export 
authorisation is not required either for goods which are used by military 
or civil personnel of a Member State, if such personnel is taking part 
in an EU or UN peace-keeping or crisis management operation in the 
third country. In both cases of export authorisation exemption (in case 
of goods listed in Annex IV and goods used for peace keeping or crisis 
management operation) Customs or other relevant authorities keep the 
right to verify if the conditions to exempt from the export authorisation 
are met. Moreover, the time during which the verification is taking place, 
no export can take place. 

Article 5 
“1. For any export of goods that could be used for the purpose 

of torture and other cruel, inhuman or degrading treatment 
or punishment, listed in Annex III, an authorisation shall 
be required, irrespective of the origin of such goods. 
However no authorisation shall be required for goods which 
only pass through the customs territory of the Community, 
namely those which are not assigned a customs-approved 
treatment or use other than the external transit procedure 
within Article 91 of Regulation (EEC) No 2913/92, including 

87 Please note that the same principle applies for territories belonging to Member States and 
listed in Annex IV to Council Regulation (EC) No 1236/2005. For these territories, an export 
authorisation is not required. Listed territories are: Greenland (Denmark); New Caledonia 
and Dependencies, French Polynesia French Southern and Antarctic Territories, Wallis 
and Futuna Islands, Mayotte, St Pierre and Miquelon (France); Büsingen (Germany). 
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storage of non-Community goods in a free zone of control 
type I or a free warehouse.

2. Paragraph 1 shall not apply to exports to those territories of 
Member States which are both listed in Annex IV and are not 
part of the customs territory of the Community, provided 
that the goods are used by an authority in charge of law 
enforcement in both the country or territory of destination 
and the metropolitan part of the Member State to which that 
territory belongs. Customs or other relevant authorities shall 
have the right to verify whether this condition is met and 
may decide that, pending such verification, the export shall 
not take place.

3. Paragraph 1 shall not apply to exports to third countries, 
provided that the goods are used by military or civil personnel 
of a Member State, if such personnel is taking part in an EU 
or UN peace keeping or crisis management operation in 
the third country concerned or in an operation based on 
agreements between Member States and third countries in 
the field of defence. Customs and other relevant authorities 
shall have the right to verify whether this condition is met. 
Pending such verification, the export shall not take place”.88

It should be noted that for goods that could be used for the purpose of 
torture and other cruel, inhuman or degrading treatment or punishment 
(listed in Annex III), there is not an import and/or transit authorisation 
requirement. 

As established in Article 6, export authorisations for items listed in 
Annex III are granted by national competent authorities on the basis 
of some criteria to consider. 
When deciding if granting an export authorisation, the authority has 
to take into account the following elements:

 — Available international court judgements;

88 Council Regulation (EC) No 1236/2005, Article 5. 
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 — Findings of the competent bodies of the UN, the Council of Europe 
the EU and other relevant bodies;

 — Other relevant information, including available national court 
judgements, reports or other information prepared by civil society 
organisations and information on restrictions on exports of goods 
listed in Annexes II and III applied by the country of destination; 

 — All relevant considerations, including in particular, whether an 
application for authorisation of an essentially identical export has 
been dismissed by another Member State in the preceding three 
years.

On the other side, an export authorisation shall not be granted when 
there are reasonable grounds to believe that goods listed in Annex III might 
be used for torture or other cruel, inhuman or degrading treatment or 
punishment, including judicial corporal punishment, by a law enforcement 
authority or any natural or legal person in a third country. 

It is important to stress that the granting or denial of an export 
authorisation of items listed in Annex III is a political assessment done 
by each Member State, through its national competent authority. In 
other words, differently from other trade control mechanisms (see, for 
example diamonds), as regard torture-related goods, there is a large 
margin of appreciation of the political risk by national authorities. 

On 23 November 2016 the Council adopted an amending Regulation 
concerning goods which could be used for capital punishment, torture 
or other cruel, inhuman or degrading treatment or punishment. The 
legislative path started in January 2014, by means of the Commission’s 
Proposal for a Regulation amending the Regulation (EC) No. 1236/2005. 
Finally, on 13 December 2016, Regulation (EU) 2016/2134 of the European 
Parliament and of the Council of 23 November 2016 amending Council 
Regulation (EC) No 1236/2005 concerning trade in certain goods which 
could be used for capital punishment, torture or other cruel, inhuman or 



Introduction to International Strategic Trade Control Regimes — 2017 Part 3.228

degrading treatment or punishment has been published on the Official 
Journal of the European Union.89 

The Regulation was amended with the primary aim to prevent EU 
exports from contributing to human rights violations in third countries. 
For this reason, the definitions of “torture” and “other cruel, inhuman 
or degrading treatment or punishment” are strengthened by adding the 
following statement: “capital punishment is not deemed a lawful penalty 
under any circumstances”. 
The subject matter scope of the Regulation is broadened establishing 
rules governing the supply of brokering services, technical assistance, 
training and advertising relating to the goods contemplated.
Import and export operations of items listed in Annex II are strengthened 
by establishing a total ban, while Regulation (EC) No. 1236/2005 
included the possibility of derogation for export of goods listed in Annex 
II, and the supply of related technical assistance, if it was demonstrated 
that such goods were used for the exclusive purpose of public display 
in a museum in view of their historic significance. This derogation was 
taken off also by virtue of the inclusion, in the new Regulation, of a 
prohibition principle for transit, training, trade fairs and advertising of 
items listed in Annex II. Furthermore, an article has been added (Article 
4f) allowing Member States to adopt or maintain national measures in 
order to restrict also ancillary services related to items listed in Annex II. 
A prohibition of transit is included also for items listed in Annex III 
(goods that could be used for torture or capital punishment but which 
also have legitimate applications), but only if anyone empowered by the 
Regulation, knows that such goods are intended to be used for torture 
or other cruel, inhuman or degrading treatment or punishment in a 
third country.

89 Regulation (EU) 2016/2134 of the European Parliament and of the Council of 23 
November 2016 amending Council Regulation (EC) No 1236/2005 concerning trade 
in certain goods which could be used for capital punishment, torture or other cruel, 
inhuman or degrading treatment or punishment, Official Journal of the European Union, 
OJ L 338/1 of 13/12/2016. Available on: http://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=CELEX%3A32016R2134.
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In line with the objective of preventing EU exports from contributing to 
human rights violations in third countries, an entire chapter has been 
added (Chapter IIIa) dealing with “goods that could be used for the purpose 
of capital punishment and have been approved or actually used for capital 
punishment by one or more third countries that have not abolished capital 
punishment”. This chapter targets essentially medicinal products that 
could be used for lethal injection. For goods targeted by this chapter, 
the following provisions have been added:
export authorisation requirement, criteria for granting export 
authorisations, prohibition of transit and authorisation requirement 
for certain services. 
Regulation 2016/2134 provides the possibility for customs authorities 
to detain items listed in Annexes II, III or IIIa, if no authorisation has 
been granted. 

As for authorisations, Article 6 has been modified as to establish 
the criteria for granting export authorisations also in the light of 
considerations regarding the intended end-use and the risk of diversion. 
Authorisation requirement is establish also for brokering services and 
the supply of technical assistance for items listed in Annex III. 
The new Regulation reorganises the types of authorisations and 
related issuing authorities, as well as the validity period and related 
administrative procedures. For example, the Regulation facilitates the 
issuing of General Export Authorisation for exports to countries that 
have abolished capital punishment for all crimes and confirmed that 
abolition through an international commitment. 
The following table sums up the types of authorisations, the annex to 
the Regulation in which these are contained and the issuing authority.
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Types of Authorisations for trading Anti-torture-related goods

Type of authorisation Annex Issuing Authority

Union General Export 
Authorisation 

IIIb Regulation 

Individual export 
authorisation 

II, III, IIIa Member States (MS) where the exporter is 
resident or established 

Global export 
authorisation 

III, IIIa MS where the exporter is resident or 
established 

Transit authorisation II MS, according to annex I, where the legal or 
natural person or body transporting goods is 
established 

Imports authorisation II MS competent authority, annex I, where the 
museum is established. 

Supply of technical 
assistance 
authorisation 

II 
III, IIIa 

MS competent authority, annex I, where 
the supplier is resident, established or the 
museum is established. 
MS competent authority, annex I, where the 
supplier is resident or established. 

Brokering services 
authorisation 

III, IIIa MS competent authority, annex I, where the 
broker is resident or established. 

Finally, Regulation 2016/2134 empowers the Commission to adopt 
delegated acts to amend annexes to the Regulation. 
A paragraph is inserted in article 13 for the Commission to provide 
an annual report (publicly available) on the exchange of information 
between Member States’ authorities and the Commission. 

Article 15b is added to establish an urgency procedure that would 
be triggered if new goods enter the market or if there is a clear and 
immediate risk that those goods will be used for purposes that entail 
human rights abuses within the meaning of the Regulation.
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Articles 15c and 15d are respectively added to introduce an Anti-Torture 
Coordination Group (which will serve as a platform for Member State’s 
experts and the Commission to exchange information on administrative 
practices as well as a forum to discuss matters of interpretation, 
developments and implementation of the Regulation) and a review 
mechanism.

7.2. The Impact of the EU Trade Control System 
of Torture-Related Goods

The European Union, by virtue of its numerous chemical industries, 
has always been a privileged partner of the United States in the supply 
of medical drugs and chemical substances. In particular, some medical 
drugs exported by EU industries to the US were used to execute death 
penalties, usually through lethal injection, in US States still practicing 
capital punishment. 

In fact, US States in which the death penalty remains90 are abided by US 
law to follow the protocol of the preferred method of execution, which 
since 1976 has been lethal injection. 91

Until 2009, most States used a 3-drug combination for lethal injections.
The first drug puts the inmate into deep sleep, commonly known as 
an anesthetic (usually sodium thiopental, until pentobarbital was 
introduced at the end of 2010), the second paralyzes the muscles to 

90 US States with death penalty, as of 1 July 2015: Alabama, Arizona, Arkansas, California, 
Colorado, Delaware, Florida, Georgia, Idaho, Indiana, Kansas, Kentucky, Louisiana, 
Mississippi, Missouri, Montana, Nevada, New Hampshire, North Carolina, Ohio, 
Oklahoma, Oregon, Pennsylvania, South Carolina, South Dakota, Tennessee, Texas, 
Utah, Virginia, Washington, Wyoming. (Source: Death Penalty Information Center. 
Available on: http://www.deathpenaltyinfo.org/states-and-without-death-penalty). 
(Accessed on 26/09/2016). 

91 Nico Willson, Could An EU Ban On execution Drugs End Capital Punishment In the U.S.?, 
XPat Nation, 14 May 2015. Available on: http://xpatnation.com/could-an-eu-ban-on-
execution-drugs-end-capital-punishment-in-the-u-s/. (Accessed on 26/09/2016).
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prevent convulsions (pancuronium bromide - a paralytic agent, also 
called Pavulon) and the third stops the heart (potassium chloride).92 

In 2011, the EU strengthened export controls on torture-related goods. 
On 20 December 2011, Commission implementing Regulation (EU) 
No 1352/201193 was adopted, modifying Annexes II and III of Council 
Regulation (EC) No 1236/2005. In particular, products which could be 
used for the execution of human beings by means of lethal injection have 
been added in Annex III and, among these, there are sodium thiopental 
and pentobarbital. 

EU restrictions on these substances, caused drug shortages in US Correc-
tions Departments and different methods and protocols started to spread 
to overcome the de facto ban imposed by the EU on products that could 
be used in lethal injections (e.g. one drug,94 the use of pentobarbital,95  

92 Death Penalty Information Center, State by State Lethal Injection. Available on: http://
www.deathpenaltyinfo.org/states-and-without-death-penalty). (Accessed on 26/09/2016).

93 Commission implementing Regulation (EU) No 1352/2011 of 20 December 2011 amending 
Council Regulation (EC) No 1236/2005 concerning trade in certain goods which could be 
used for capital punishment, torture or other cruel, inhuman or degrading treatment or 
punishment, OJ L 338/31 of 20/12/2011. Available on: http://eur-lex.europa.eu/LexUriServ/
LexUriServ.do?uri=OJ:L:2011:338:0031:0034:EN:PDF. (Accessed on 26/09/2016).

94 Eight states have used a single-drug method for executions--a lethal dose of an anaesthetic 
(Arizona, Georgia, Idaho, Missouri, Ohio, South Dakota, Texas, and Washington). Six other 
states have announced plans to use a one-drug protocol, but have not carried out such an 
execution (Arkansas, California, Kentucky, Louisiana, North Carolina, and Tennessee). 
(Source: Death Penalty Information Center, State by State Lethal Injection. Available on: 
http://www.deathpenaltyinfo.org/state-lethal-injection). (Accessed on 26/09/2016).

95 Fourteen states have used pentobarbital in executions: Alabama, Arizona, Delaware, 
Florida, Georgia, Idaho, Mississippi, Missouri, Ohio, Oklahoma, South Carolina, South 
Dakota, Texas, and Virginia. Five additional states plan to use pentobarbital: Kentucky, 
Louisiana, Montana, North Carolina, and Tennessee. Colorado includes pentobarbital 
as a backup drug in its lethal injection procedure. (Source: Death Penalty Information 
Center, State by State Lethal Injection. Available on: http://www.deathpenaltyinfo.org/
state-lethal-injection).
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propofol,96 midazolam,97 compounding pharmacies,98 alternative 
 methods).99 

96 One state had planned to use propofol (Diprivan), in a single-drug protocol, but has 
since revised its lethal injection procedure: Missouri. (Source: Death Penalty Information 
Center, State by State Lethal Injection. Available on: http://www.deathpenaltyinfo.org/
state-lethal-injection). (Accessed on 26/09/2016).

97 Two states have used midazolam as the first drug in a three-drug protocol: Florida and 
Oklahoma. Oklahoma’s use of midazolam was botched, and the inmate, Clayton Lockett, 
died after the procedure was halted. Two states have used midazolam in a two-drug 
protocol: Ohio and Arizona. Both of their executions in 2014 were prolonged, accompanied 
by the inmate’s gasping. Three states have proposed using midazolam in a two-drug 
protocol: Louisiana, Kentucky, and Oklahoma. Two states have proposed using midazolam 
in a three-drug protocol: Alabama and Virginia. Some states have proposed multiple 
protocols. Missouri administered midazolam to inmates as a sedative before the official 
execution protocol began. (Source: Death Penalty Information Center, State by State 
Lethal Injection. Available on: http://www.deathpenaltyinfo.org/state-lethal-injection). 
(Accessed on 26/09/2016).

98 Ten states have either used or intend to use compounding pharmacies to obtain their drugs 
for lethal injection. South Dakota carried out 2 executions in October 2012, obtaining 
drugs from compounders. Missouri first used pentobarbital from a compounding 
pharmacy in the November 20, 2013 execution of Joseph Franklin. Texas first used 
pentobarbital from a compounding pharmacy in the execution of Michael Yowell on 
October 9, 2013. Georgia used drugs from an unnamed compounding pharmacy for an 
execution on June 17, 2014. Ohio announced plans to obtain drugs from compounding 
pharmacies in October, 2013. In March, 2014, Mississippi announced plans to use 
pentobarbital from a compounding pharmacy. Documents released in January, 2014, show 
that Louisiana had contacted a compounding pharmacy regarding execution drugs, but it 
is unclear whether the drugs were obtained there. Pennsylvania may have obtained drugs 
from a compounder, but has not used them. Colorado sent out inquiries to compounding 
pharmacies for lethal injection drugs, but all executions are on hold. Oklahoma may 
use drugs from compounding pharmacies, if it can obtain them. Virginia first used 
compounded pentobarbital obtained through the Texas Department of Criminal Justice 
in the execution of Alfredo Prieto on October 1, 2015. (Source: Death Penalty Information 
Center, State by State Lethal Injection. Available on: http://www.deathpenaltyinfo.org/
state-lethal-injection). (Accessed on 26/09/2016).

99 Three states have recently passed laws allowing for alternative execution methods if lethal 
injection drugs are unavailable. Oklahoma’s law, which becomes effective in November 
2015, will allow for the use of nitrogen gas asphyxiation. Tennessee allows for the use 
of the electric chair. Utah allows the firing squad to be used if the state cannot obtain 
lethal injection drugs 30 days before an execution. In federal executions, the method is 
determined by the state in which the sentencing took place. All 3 of the federal executions 
in the modern era have been by lethal injection carried out in a federal facility in Indiana. 
Apparently, a 3-drug combination was used, though prison officials did not reveal the exact 
ingredients. (Source: Death Penalty Information Center, State by State Lethal Injection. 
Available on: http://www.deathpenaltyinfo.org/state-lethal-injection). (Accessed on 
26/09/2016).
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However, new methods have not always been very successful and have 
raised many debates, especially given the high level of suffering inflicted 
to prisoners condemned to death penalty.100 
In October 2015, the Death Penalty Information Center reported 
that Ohio has postponed all executions until at least 2017 because 
the State has been unable to obtain lethal injection drugs and that 
Oklahoma has delayed executions indefinitely for a review of lethal 
injection protocols, after the State obtained the wrong third drug for 
its three-drug protocol.101

Products which Could Be Used for the Execution of Human 
Beings by Means of Lethal Injections (Introduced in Annex III by 
Commission Implementing Regulation (EU) No 1352/2011)

CN code Description

ex 2933 53 90
[(a) to (f)]

ex 2933 59 95
[(g) and (h)]

4. Products which could be used for the execution of human beings by 
means of lethal injection, as follows:

4.1. Short and intennediate acting barbiturate anaesthetic agents 
including, but not linlited to:
(a) amobarbital (CAS RN 57-43-2
(b) amobarbital sodium salt (CAS RN 64-43-7)
(c) pentobarbital (CAS RN 76-74-4)
(d) pentobarbital sodium salt (CAS 57-33-0)
(e) secobarbital (CAS RN 76-73-3
(f) secobarbital sodium salt (CAS RN 309-43-3)
(g) thiopental (CAS RN 76-75-5)
(h) thiopental sodium salt (CAS RN 71-73-8), also known as 

thiopentone sodium

Note: This item also controls products containing one of the anaesthetic 
agents listed under short or intennediate acting barbiturate anaesthetic 
agents.’

It is interesting to notice that the new Regulation includes most of 
the amendments proposed by the European Parliament to the initial 
Commission’s proposal. 
Some divergences, in fact, appeared.

100 See, for example, the case of Dennis McGuire, executed in the State of Ohio on 19 January 
2014.

101 Death Penalty Information Center, Lethal injections news. Available on: http://www.
deathpenaltyinfo.org/death-penalty-flux. (Accessed on 26/09/2016).
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The following table sums up the main differences.

Differences Between Commission’s Proposal and European 
Parliament’s One

Commission’s Proposal EP’s Proposal

Definition of brokering 
services 

Explicitly excludes ancillary 
services. 

Includes ancillary services.

Transit authorisation 
for goods listed in 
Annexes III and IIIa

Explicitly excluded. Included in the proposal.

Provisions proposals To include provisions:
- The prohibition of transit for 
goods listed in Annex II through 
the EU custom territory; 
- The prohibition of commercial 
marketing and promotion for the 
purpose of transfer of products 
listed in Annex II; 
- The introduction of a targeted 
end-use clause, allowing the 
prohibition or suspension of 
security- related goods not 
listed in Annexes II and III (a 
catch- all clause); 
- Stricter conditions prohibiting a 
supplier of technical assistance 
from providing assistance for 
goods listed in Annex III and 
Annex IIIa.

Information sharing 
and information access 

It does not contain a provision 
for the information to be 
accessible to any relevant 
independent oversight body.

It increases transparency by 
making information accessible 
upon request, to a relevant 
independent oversight body.

Transparency and 
efficiency 

The review mechanism only 
initiates if the chairman (either 
on his or her own initiative or at 
the request of a representative 
of a Member State) asks the 
Commission to exa mine a 
specific question, therefore, 
there is not an obligation of 
review and report. 

To establish: 
- A structured review and report 
mechanism that “obliges” the 
Commission to review, every 
three years, the implementation 
of the Regulation and to report 
to the EP and the Council; 
- Coordination Group (in order to 
assist the implementation of the 
Regulation).

Amendments to the 
annexes 

It adds some items, making the 
annexes more comprehensive.
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