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REGULATION (EU) 2019/125 OF THE EUROPEAN PARLIAMENT AND OF THE 
COUNCIL of 16 January 2019 concerning trade in certain goods which could be used for 
capital punishment, torture or other cruel, inhuman or degrading treatment or punishment 
(codification) 
 
Official Journal L 30/1, 31/1/2019  
 
Preamble 
 
THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION, 
 
Having regard to the Treaty on the Functioning of the European Union, and in particular Article 
207(2) thereof, 
 
Having regard to the proposal from the European Commission, 
 
After transmission of the draft legislative act to the national parliaments, 
 
Acting in accordance with the ordinary legislative procedure4, 
 
Whereas:  
 
(1) Council Regulation (EC) No 1236/20055 has been substantially amended several times6. In the 
interests of clarity and rationality, that Regulation should be codified. 
 
(2) Pursuant to Article 2 of the Treaty on European Union, respect for human rights constitutes 
one of the values common to the Member States. The European Community resolved in 1995 to 
make respect for human rights and fundamental freedoms an essential element of its relations 
with third countries. It was decided to insert a clause to that end in any new trade, cooperation 
and association agreement of a general nature concluded with third countries. 
 
Comment:  
The human right clause is usually included in the part dedicated to the general objectives and 
principles of the trade agreement.  
The first mention of human rights in an EU trade agreement can be found in Art. 5 of the 1989 
Lomé IV Convention with ACP Countries7 where it was emphasised that development (the main 
aim of the Convention) ‘entails respect of and promotion of all human rights”. It was not yet a 

																																																								
4 Position of the European Parliament of 29 November 2018 (not yet published in the Official Journal) and Decision 
of the Council of 17 December 2018. 
5 Council Regulation (EC) No 1236/2005 of 27 June 2005 concerning trade in certain goods which could be used for 
capital punishment, torture or other cruel, inhuman or degrading treatment or punishment (OJ L 200, 30.7.2005, p. 
1). 
6 See Annex X (This Annex is available on the OJ L 30/1, 31/1/2019, on https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:32019R0125&from=en). 
7 See Fourth ACP-EEC Convention, signed in Lomé on 15 December 1989. 
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conditionality clause, but rather a way to define one of the ‘objectives and principles of 
cooperation’. 
Therefore, the EU adapted its reference to human rights in further agreements to move towards a 
formulation which, in full compliance with international treaty law, would progressively give it the 
possibility to suspend its obligations under international agreements (for instance the granting of 
trade preferences) and take other “appropriate measures”, thereby flanking these agreements with 
hard “human rights conditionality” The typical “essential element” clause was given quite a 
number of different formulations since it was first attempted in the 1990 EU-Argentina 
Cooperation Agreement, in which it read “cooperation ties between the Community and Argentina 
and this Agreement in its entirety are based on respect for the democratic principles and human 
rights which inspire the domestic and external policies of the Community and Argentina”8.  
The EU’s free trade agreements concluded with third countries after 2009 are linked to the human 
rights “essential elements” provisions that are contained in the political framework agreements 
with these countries. Such agreements often come in the form of “partnership & cooperation” or 
“association” agreements. 
In 2018, nine countries (Armenia, Bolivia, Cape Verde, Kyrgyzstan, Mongolia, Pakistan, Paraguay, 
the Philippines and Sri Lanka) benefitted from the advantageous trade preferences under the so-
called GSP+9 arrangement. This requires beneficiary countries to ratify and effectively implement 
27 international conventions, including in relation to human rights and core labour standards. 
Most recently, in September 2017, the EU together with Argentina and Mongolia, launched the 
Global Alliance for Torture-Free Trade. Since then, over sixty countries have joined the fight 
to end the trade in goods used to carry out the death penalty and torture. Alliance members commit 
to take measures to control and restrict exports of such goods used through domestic legislation 
and efficient enforcement. In September 2018, the Alliance called for a United Nations General 
Assembly Resolution on torture-free trade, which was adopted on 21 June 2019. The UN resolution 
calls for an examination of the feasibility, scope and parameters for possible common international 
standards in this area.10 
 
(3) Article 5 of the Universal Declaration of Human Rights, Article 7 of the International Covenant 
on Civil and Political Rights and Article 3 of the European Convention for the Protection of Human 
Rights and Fundamental Freedoms all lay down an unconditional, comprehensive prohibition on 
torture and other cruel, inhuman or degrading treatment or punishment. Other provisions, in 
particular the United Nations Declaration on the Protection of All Persons from Being Subjected 
to Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment11 and the 1984 United 
Nations Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or 
Punishment, place an obligation on States to prevent torture. 
 
(4) Article 2(2) of the Charter of Fundamental Rights of the European Union (Charter) states that 
no one shall be condemned to the death penalty or executed. On 22 April 2013, the Council 

																																																								
8 See Framework Agreement for trade and economic cooperation between the European Economic Community and 
the Argentine Republic, Signed 2 April 1990, Art. 1 (1). 
9 The EU’s current Generalised Scheme of Preferences (GSP) Regulation has been in force since 1 January 2014 and 
continues to provide the world’s most generous unilateral trade preferences to support economic development in 
developing countries. 
10 To access to the official website of the Global Alliance for Torture-Free Trade: http://torturefreetrade.org. 
11 Resolution 3452 (XXX) of 9 December 1975 of the General Assembly of the United Nations. 
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approved ‘EU Guidelines on death penalty’ and resolved that the Union would work towards the 
universal abolition of the death penalty. 
 
(5) Article 4 of the Charter states that no one shall be subjected to torture or to inhuman or 
degrading treatment or punishment. On 20 March 2012, the Council approved ‘Guidelines to EU 
policy towards third countries on torture and other cruel, inhuman or degrading treatment or 
punishment (An up-date of the Guidelines)’. 
In accordance with those guidelines, third countries should be urged to prevent the use and 
production of, and trade in, equipment which is designed to inflict torture or other cruel, inhuman 
or degrading treatment or punishment and prevent the abuse of any other equipment to these ends. 
Moreover, the prohibition of cruel, inhuman or degrading punishment should impose clear limits 
on the use of the death penalty. Therefore, capital punishment is not to be considered a lawful 
penalty under any circumstances. 
 
Complementary information: Guidelines on EU policy towards third countries on the death 
penalty (revised lastly on September 2019) 
Taking into account human rights policies of international organisations such as the General 
Assembly of the United Nations, the Council of Europe and the Organization for Security and 
Cooperation in Europe (OSCE), EU Member States decided to elaborate a common framework in 
order to progress in the universal abolition of capital punishment. It should be noted that all 
Member States implemented the abolition of death penalty in their national legislations.  
 
The first set of Guidelines on Death Penalty (“Guidelines to EU Policy Towards Third Countries 
on the Death Penalty”) was adopted on 29 June 1998 by the EU General Affairs Council.12 
The main objectives of these Guidelines were to work towards the universal abolition of the death 
penalty and, where the death penalty still exists, to call for its use to be progressively restricted and 
to insist that it be carried out according to minimum standards (set out in an annexed document to 
the guidelines). 
The 1998 version of the Guidelines also provided Member States with a series of instruments and 
strategies to pursue these objectives: 
- General demarches consisting in dialogue and consultation with third countries on the death 
penalty issue, taking into account judicial system of the country, its international obligations as 
well the transparency in its use of death penalty; 
-  Individual cases, consisting in specific demarches where the EU becomes aware of the death 
penalty cases violating the EU minimum standards established by these Guidelines; 
-  Human rights reporting, consisting in analysis of the application and use of capital punishment 
as well as the effectiveness of EU action therein13; 
  -  Other initiatives, consisting in encouragement of third countries to accede to the international 
agreements such as the Second Optional Protocol to the International Covenant on Civil and 
Political Rights14 and other comparable regional instruments aiming at abolishing the death 
penalty; 

																																																								
12 European Union, Guidelines to EU Policy Towards Third Countries on the Death Penalty, 29 June 1998, available 
at: https://www.refworld.org/docid/4705f3d12.htm. 
13 EU Annual Human Rights Reports are available on the website of the European Union External Action Service: 
http://eeas.europa.eu/human_rights/index_en.htm.  
14 For further information see http://www.ohchr.org/EN/ProfessionalInterest/Pages/2ndOPCCPR.aspx. 
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 - Action in multilateral fora, consisting in promotion of multilateral and bilateral conventions with 
third countries introducing a moratorium of the use of death penalty aiming in the long run at 
abolition thereof.  
 
These guidelines have been reviewed and updated in 2012.15However, since the 2012 revision, 
there have been numerous policy developments in the area of torture and other ill-treatment, both 
at global and EU level, making a new revision necessary. In particular, the Global Strategy for the 
EU's Foreign and Security Policy and the European Consensus on Development are now at the core 
of the EU policy framework for the promotion of human rights and human dignity. 
 
For these reasons, on 16 September 2019, the Council of the European Union published a 
revised version of the “Guidelines on EU Policy Towards Third Countries on Torture and 
Other Cruel, Inhuman or Degrading Treatment or Punishment” (Brussels, 16 September 
2019, 12107/19).16  
The revised guidelines reaffirm the main objective to fight against torture and other ill-treatment, 
stating that it is a priority of EU external action, besides being enshrined in the European Union 
Treaties and Charter of Fundamental Rights. To this end, the guidelines supply a comprehensive 
approach that encompasses all essential elements to eradicate torture:  
-  Prohibition in law and reaffirming the absolute prohibition in policy; 
- Prevention complying with safeguards and procedures relating to detention, providing efficient 
and safe complaints mechanisms and allowing efficient detention monitoring and oversight 
mechanisms; 
- Accountability combatting impunity;  
- Redress (including rehabilitation for victims). 
 
At the multilateral level, one of the objectives to be achieved by 2024 is the global ratification and 
implementation of the UN Convention against Torture and Other Cruel, Inhuman and Degrading 
treatment or Punishment, through inter-state cooperation and dialogue.  
 
 
(6) It is therefore appropriate to lay down Union rules on trade with third countries in goods which 
could be used for the purpose of capital punishment, and in goods which could be used for the 
purpose of torture and other cruel, inhuman or degrading treatment or punishment. These rules are 
instrumental in promoting respect for human life and for fundamental human rights and thus serve 
the purpose of protecting public morals. Such rules should ensure that Union economic operators 
do not derive any benefits from trade which either promotes or otherwise facilitates the 
implementation of policies on capital punishment or on torture and other cruel, inhuman or 
degrading treatment or punishment, which are not compatible with the relevant EU Guidelines, the 
Charter and international conventions and treaties. 
 
																																																								
15 Guidelines to EU Policy towards third countries on torture and other cruel, inhuman or degrading treatment or 
punishment - An up-date of the Guidelines, Council of the European Union, Brussels, 20 March 2012, available at: 
http://data.consilium.europa.eu/doc/document/ST-6129-2012-REV-1/en/pdf. 
16 Guidelines on EU Policy Towards Third Countries on Torture and Other Cruel, Inhuman or Degrading Treatment 
or Punishment – 2019 Revision of the Guidelines, Council of the European Union, Brussels, 16 September 2019, 
available at: https://www.consilium.europa.eu/media/40644/guidelines-st12107-en19.pdf. 
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(7) For the purpose of this Regulation, it is considered appropriate to apply the definition of torture 
laid down in the 1984 United Nations Convention against Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment and in Resolution 3452 (XXX) of the General Assembly of 
the United Nations. That definition should be interpreted taking into account the case-law on the 
interpretation of the corresponding term in the European Convention on Human Rights and in 
relevant texts adopted by the Union or its Member States. The definition of ‘other cruel, inhuman 
or degrading treatment or punishment’, which is not found in that Convention, should be in line 
with the case law of the European Court of Human Rights. The meaning of the term ‘lawful 
penalties’ in the definitions of ‘torture’ and ‘other cruel, inhuman or degrading treatment or 
punishment’, should take into account the Union's policy on capital punishment. 
 
Comment:  
The term “torture” was defined by two international instruments.  
On one hand, by the General Assembly Resolution 3452 comprising the Declaration on the 
Protection of All Persons from Being Subjected of Torture and Other Cruel, Inhuman or Degrading 
Treatment or Punishment17.  
Article 1 of this Declaration gives the following definition of torture:  
“For the purpose of this Declaration, torture means any act by which severe pain or suffering, 
whether physical or mental, is intentionally inflicted by or at the instigation of a public official on 
a person for such purposes as obtaining from him or a third person information or confession, 
punishing him for an act he has committed or is suspected of having committed, or intimidating 
him or other persons. It does not include pain or suffering arising only from, inherent in or 
incidental to, lawful sanctions to the extent consistent with the Standard Minimum Rules for the 
Treatment of Prisoners18. 
Torture constitutes an aggravated and deliberate form of cruel, inhuman or degrading treatment 
or punishment”. 
 
On the other hand, the same term was defined by the Convention against Torture and Other Cruel, 
Inhuman or Degrading Treatment or Punishment19. Article 1 thereof is drafted as follows: 
“For the purposes of this Convention, the term "torture" means any act by which severe pain or 
suffering, whether physical or mental, is intentionally inflicted on a person for such purposes as 
obtaining from him or a third person information or a confession, punishing him for an act he or 
a third person has committed or is suspected of having committed, or intimidating or coercing him 
or a third person, or for any reason based on discrimination of any kind, when such pain or 
suffering is inflicted by or at the instigation of or with the consent or acquiescence of a public 
official or other person acting in an official capacity. It does not include pain or suffering arising 
only from, inherent in or incidental to lawful sanctions.” 

																																																								
17 This Declaration can be consulted at: http://www.hrweb.org/legal/cat.html. 
18 Standard Minimum Rules for the Treatment of Prisoners adopted by the First United Nations Congress on the 
Prevention of Crime and the Treatment of Offenders, held in Geneva in 1955, and approved by the Economic and 
Social Council by its resolution 663 C (XXIV) of 31 July 1957 and 2076 (LXII) of 13 May 1977. This integral text 
can be found at: http://www.ohchr.org/Documents/ProfessionalInterest/treatmentprisoners.pdf. 
19 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment adopted and opened 
for signature, ratification and accession by General Assembly resolution 39/46 of 10 December 1984, entry into force 
26 June 1987, in accordance with article 27 (1). The integral text can be found at:  
http://www.ohchr.org/Documents/ProfessionalInterest/cat.pdf. 
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Even though the above-mentioned definitions are rather similar, the one proposed by the 
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment was 
implemented in Article 2(a) of this Regulation. 
 
 
(8) It is considered necessary to prohibit exports and imports of goods which have no practical use 
other than for the purpose of capital punishment or for the purpose of torture and other cruel, 
inhuman or degrading treatment or punishment and to prohibit the supply of technical assistance 
in respect of such goods. 
 
(9) Where such goods are located in third countries, it is necessary to prohibit brokers in the Union 
from providing brokering services in relation to such goods. 
 
(10) In order to contribute to the abolition of the death penalty in third countries and to the 
prevention of torture and other cruel, inhuman or degrading treatment or punishment, it is 
considered necessary to prohibit the supply to third countries of technical assistance related to 
goods which have no practical use other than for the purpose of capital punishment or for the 
purpose of torture and other cruel, inhuman or degrading treatment or punishment. 
 
(11) It is also appropriate to prohibit brokers and suppliers of technical assistance from providing 
training on the use of such goods to third countries as well as to prohibit both the promotion of 
such goods in trade fairs or exhibitions in the Union, and the sale or purchase of advertising space 
in print media or on the Internet and of advertising time on television or radio in relation to such 
goods. 
 
(12) In order to prevent economic operators from deriving benefits from transporting goods which 
are intended to be used for capital punishment, torture or other cruel, inhuman or degrading 
treatment or punishment, and which pass through the customs territory of the Union on their way 
to a third country, it is necessary to prohibit transport within the Union of such goods, if they are 
listed in Annex II to this Regulation. 
 
(13) It should be possible for Member States to apply measures restricting the supply of certain 
services in relation to goods which have no practical use other than for the purpose of capital 
punishment or for the purpose of torture and other cruel, inhuman or degrading treatment or 
punishment, in compliance with the applicable Union rules. 
 
(14) This Regulation lays down an export authorisation system designed to prevent certain goods 
from being used for capital punishment, torture or other cruel, inhuman or degrading treatment or 
punishment. 
 
(15) It is therefore necessary to impose controls on exports of certain goods which could be used 
not only for the purpose of torture and other cruel, inhuman or degrading treatment or punishment, 
but also for legitimate purposes. These controls should apply to goods that are primarily used for 
law enforcement purposes and unless such controls prove disproportionate, to any other equipment 
or product that could be abused for the purpose of torture and other cruel, inhuman or degrading 
treatment or punishment, taking into account its design and technical features. 
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(16) As regards law enforcement equipment, it should be noted that Article 3 of the Code of 
Conduct for Law Enforcement Officials20provides that law enforcement officials may use force 
only when strictly necessary and to the extent required for the performance of their duty. The Basic 
Principles on the Use of Force and Firearms by Law Enforcement Officials, adopted by the Eighth 
United Nations Congress on the Prevention of Crime and the Treatment of Offenders in 1990, 
provide that, in carrying out their duty, law enforcement officials should, as far as possible, apply 
non-violent means before resorting to the use of force and firearms. 
 
(17) In view of this, the Basic Principles advocate the development of non-lethal incapacitating 
weapons for use in appropriate situations, while admitting that the use of such weapons should be 
carefully controlled. In this context, certain equipment traditionally used by the police for self-
defence and riot-control purposes has been modified in such a way that it can be used to apply 
electric shocks and chemical substances to incapacitate persons. There are indications that, in 
several countries, such weapons are abused for the purpose of torture and other cruel, inhuman or 
degrading treatment or punishment. 
 
(18) The Basic Principles stress that law enforcement officials should be equipped with equipment 
for self-defence. Therefore, this Regulation should not apply to trade in traditional equipment for 
self-defence, such as shields. 
 
(19) This Regulation should apply to trade in some specific chemical substances used to 
incapacitate persons. 
 
Comment:  
As concerns chemical weapons and toxic chemicals, these items can be considered as dual-use 
goods, thereby the exports thereof are controlled by the Regulation (EC) No 428/2009; or as 
military items, therefore such exports would be controlled by the Council Common Position 
2008/944/CFSP. 
It shall be noted that the Chemical Weapons Convention (CWC), which entered into force on 29 
April 1997, gives the following definition of “chemical weapons” and “toxic chemicals”21: 
Chemical Weapons mean the following, together or separately: 
   - (a) Toxic chemicals and their precursors, except where intended for purposes not prohibited  
   under this Convention, as long as the types and quantities are consistent with such purposes;  
   - (b) Munitions and devices, specifically designed to cause death or other harm through the  
   toxic properties of those toxic chemicals specified in subparagraph (a), which would be  
   released as a result of the employment of such munitions and devices;  
   - (c) Any equipment specifically designed for use directly in connection with the employment  
   of munitions and devices specified in subparagraph (b). 
 
Toxic Chemical means:  
Any chemical which through its chemical action on life processes can cause death, temporary 
incapacitation or permanent harm to humans or animals. This includes all such chemicals, 

																																																								
20 Resolution 34/169 of 17 December 1979 of the General Assembly of the United Nations. 
21 The full text of the CWC is available at the following website: 
http://www.opcw.org/chemical-weapons convention/. 
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regardless of their origin or of their method of production, and regardless of whether they are 
produced in facilities, in munitions or elsewhere.  
(For the purpose of implementing this Convention, toxic chemicals which have been identified for 
the application of verification measures are listed in Schedules contained in the Annex on 
Chemicals.)  
 
Tear gases and riot control agents, which are not assimilated either to chemical weapons or to 
toxic chemicals, are considered as dual-use goods, therefore the exports thereof are controlled by 
the Dual-Use Regulation No 428/2009 (see Part I of the present document). Indeed, Annex I of 
Dual-Use Regulation defines “riot control agent” as “substances which, under the expected 
conditions of use for riot control purposes, produce rapidly in humans sensory irritation or 
disabling physical effects which disappear within a short time following termination of exposure”. 
It should be noted that the Dual-Use Regulation considers tear gases as a subset of riot control 
agents. 
Moreover, the Dual-Use Regulation rates riot control agents among Category 1 “Special materials 
and related equipment” of Annex I. Therefore, according to Article 3 of the Dual-Use Regulation 
an authorisation shall be required for the export of the dual-use items listed in Annex I, in particular 
of the riot control agents.  
 
As concerns firearms, as those items are being part of SALW goods, exports thereof are controlled 
by Council Common Position 2008/944/CFSP22 and Council Common Position 2003/468/CFSP. 
In addition, the possession and acquisition of aforementioned goods by individuals are governed 
by Directive 2008/51/EC. 
 
 
(20) As regards leg-irons, gang-chains and shackles and cuffs, it should be noted that Article 33 of 
the United Nations Standard Minimum Rules for the Treatment of Prisoners23 provides that 
instruments of restraint must never be applied as a punishment. Furthermore, chains and irons are 
not to be used as restraints. It should also be noted that the United Nations Standard Minimum 
Rules for the Treatment of Prisoners provide that other instruments of restraint must not be used 
except as a precaution against escape during a transfer, on medical grounds as directed by a medical 
officer, or, if other methods of control fail, in order to prevent a prisoner from injuring himself or 
others, or from damaging property. 
In order to protect staff and other people against spitting, prisoners are sometimes made to wear a 
so-called spit hood. As such a hood covers the mouth and often also the nose, it presents an inherent 
risk of asphyxiation. If it is combined with restraints, such as handcuffs, there is also a risk of neck 
injury. Exports of spit hoods should therefore be controlled. 
 
(22) In addition to portable weapons, the scope of the export controls should include fixed or 
mountable electric discharge weapons covering a wide area and targeting multiple individuals. 

																																																								
22 The latest version of the “Common Military List of the European Union concerning equipment covered by Council 
Common Position 2008/944/CFSP defining common rules governing the control of exports of military technology and 
equipment” has been adopted on 17 February 2020 by the Council and it has been published on 13 March 2020 on the 
Official Journal of the European Union (OJ C 85/1, 13.3.2020). 
23 Approved by Resolutions 663 C (XXIV) of 31 July 1957 and 2076 (LXII) of 13 May 1977 of the Economic and 
Social Council of the United Nations. 
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Such weapons are often presented as so-called non-lethal weapons but present, at the very least, 
the same risk of causing severe pain or suffering as portable electric discharge weapons. 
 
(23) As fixed devices for dissemination of irritating chemical substances for use inside a building 
are being marketed, and indoor use of such substances presents a risk of causing severe pain or 
suffering not associated with traditional use outdoors, exports of such equipment should be 
controlled. 
 
(24) Export controls should also be applied to fixed or mountable equipment for the dissemination 
of incapacitating or irritating substances which covers a wide area, where such equipment is not 
yet subject to export controls in accordance with Council Common Position 2008/944/CFSP24. 
Such equipment is often presented as so-called non-lethal technology but presents at the very least 
the same risk of causing severe pain or suffering as portable weapons and devices. Although water 
is not one of the incapacitating or irritating chemical agents, water cannons may be used to 
disseminate such agents in liquid form and their exports should be controlled. 
 
(25) The export controls concerning oleoresin capsicum (OC) and pelargonic acid vanillylamide 
(PAVA) should be supplemented by export controls on certain mixtures containing these 
substances which can be administered as such as incapacitating or irritating agents or used for 
manufacturing of such agents. Where appropriate, references to incapacitating or irritating 
chemical agents should be construed as including oleoresin capsicum and the relevant mixtures 
containing it. 
 
(26) It is appropriate to provide for specific exemptions from the export controls in order not to 
impede the functioning of the police forces of the Member States and the execution of 
peacekeeping or crisis management operations. 
 
(27) Taking into account the fact that some Member States have already prohibited exports and 
imports of such goods, it is appropriate to grant Member States the right to prohibit exports and 
imports of leg-irons, gang- chains and portable electric shock devices other than electric shock 
belts. Member States should also be empowered to apply export controls on handcuffs having an 
overall dimension, including chain, exceeding 240 mm when locked, if they so wish. 
 
(28) In order to limit the administrative burden for exporters, competent authorities should be 
allowed to grant an exporter a global authorisation in respect of goods listed in Annex III to this 
Regulation to prevent the relevant goods from being used for torture or for other cruel, inhuman or 
degrading treatment or punishment. 
 
(29) In some cases, medicinal products exported to third countries have been diverted and used for 
capital punishment, notably by administering a lethal overdose by means of injection. The Union 
disapproves of capital punishment in all circumstances and works towards its universal abolition. 
The exporters objected to their involuntary association with such use of the products they 
developed for medical use. 
 

																																																								
24 Council Common Position 2008/944/CFSP of 8 December 2008 defining common rules governing control of 
exports of military technology and equipment (OJ L 335, 13.12.2008, p. 99). 
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Comment:  
Certain medicinal, in particular sodium thiopental, a sedative that is part of the normal three-drug 
mixture used by USA for death penalty execution, have been supplied indirectly by EU 
pharmaceutical industries. To conform the EU principle of an abolition of the death penalty in all 
circumstances to its trade policy, transfers of those drugs have been submitted to the condition that 
the supply will not contribute to capital punishment. The condition has to be demonstrated by the 
supplier. 
 
(30) It is therefore necessary to impose controls on exports of certain goods which could be used 
for capital punishment in order to prevent the use of certain medicinal products for that purpose 
and to ensure that all Union exporters of medicinal products are subject to uniform conditions in 
this regard. The relevant medicinal products were developed for, inter alia, anaesthesia and 
sedation. 
 
(31) The export authorisation system should not go beyond what is proportionate. It should, 
therefore, not prevent the export of medicinal products to be used for legitimate therapeutic 
purposes. 
 
(32) The list of goods for whose export an authorisation is required with a view to preventing these 
goods from being used for capital punishment should only include goods that have been used for 
capital punishment in a third country that has not abolished capital punishment and goods whose 
use for capital punishment any such third country has approved, without having used them for that 
purpose yet. It should not include non-lethal goods which are not essential for executing a convicted 
person, such as standard furniture that may also be found in the execution chamber. 
 
(33) Given the differences between capital punishment, on the one hand, and torture and other 
cruel, inhuman or degrading treatment or punishment on the other, it is appropriate to lay down a 
specific export authorisation system with a view to preventing the use of certain goods for capital 
punishment. Such a system should take into account the fact that a number of countries have 
abolished capital punishment for all crimes and have made an international commitment on this 
issue. As there is a risk of re-export to countries that have not done so, certain conditions and 
requirements should be imposed when authorising exports to countries that have abolished capital 
punishment. It is therefore appropriate to grant a general export authorisation for exports to those 
countries that have abolished capital punishment for all crimes and confirmed that abolition 
through an international commitment. 
 
(34) If a country has not abolished capital punishment for all crimes and confirmed that abolition 
through an inter- national commitment, the competent authorities should, when examining a 
request for an export authorisation, check whether there is a risk that the end-user in the country of 
destination would use the exported goods for such punishment. Appropriate conditions and 
requirements should be imposed to control sales or transfers to third parties by the end-user. If 
multiple shipments between the same exporter and end-user take place, the competent authorities 
should be allowed to review the status of the end-user on a periodic basis, for example every six 
months, rather than every time an export authorisation for a shipment is granted, without prejudice 
to the right of the competent authorities to annul, suspend, modify or revoke an export authorisation 
where warranted. 
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Comment:  
The Regulation indirectly positively discriminate states that have abolished the death penalty and 
states they have not. E.g. only certain countries that have abolished the death penalty could import 
certain medicinal products (Annex IV) under a General EU Authorisation (EUGEA (Annex V)).  
 
(35) In order to limit the administrative burden for exporters, the competent authorities should be 
allowed to grant an exporter a global authorisation for all shipments of medicinal products from 
the exporter to a specific end-user for a fixed period of time, specifying, where necessary, a quantity 
corresponding to the end-user's normal use of such products. Such authorisation should be valid 
for between one and three years with a possible extension of up to two years. 
 
(36) Granting a global authorisation would also be appropriate where a manufacturer intends to 
export medicinal products falling within the scope of this Regulation to a distributor in a country 
that has not abolished capital punishment, provided that the exporter and the distributor have 
concluded a legally binding agreement requiring the distributor to apply an appropriate set of 
measures ensuring that the medicinal products will not be used for capital punishment. 
 
(37) Medicinal products falling within the scope of this Regulation may be subject to controls in 
accordance with international conventions on narcotic drugs and psychotropic substances, such as 
the 1971 Convention on Psychotropic Substances. Since such controls are not applied to prevent 
the relevant medicinal products from being used for capital punishment but to prevent illicit drug 
trafficking, the export controls of this Regulation should be applied in addition to those 
international controls. Member States should, however, be encouraged to use a single procedure in 
order to apply both control systems. 
 
(38) The controls on exports in accordance with this Regulation should not apply to goods whose 
export is controlled in accordance with Common Position 2008/944/CFSP, Council Regulation 
(EC) No 428/200925 and Regulation (EU) No 258/2012 of the European Parliament and of the 
Council26. 
 
Comment:  
- Council Common Position 2008/944/CFSP concerns export of military technology and 

equipment; 
- Council Regulation (EC) No 428/2009 concerns dual-use items and technology; 
- Regulation (EU) No 258/2012 of the European Parliament and of the Council concerns 

firearms, their parts and components and ammunition. 
 

																																																								
25Council Regulation (EC) No 428/2009 of 5 May 2009 setting up a Community regime for the control of exports, 
transfer, brokering and transit of dual-use items (OJ L 134, 29.5.2009, p. 1). 
26 Regulation (EU) No 258/2012 of the European Parliament and of the Council of 14 March 2012 implementing 
Article 10 of the United Nations' Protocol against the illicit manufacturing of and trafficking in firearms, their parts 
and components and ammunition, supplementing the United Nations Convention against Transnational Organised 
Crime (UN Firearms Protocol), and establishing export authorisation, and import and transit measures for firearms, 
their parts and components and ammunition (OJ L 94, 30.3.2012, p. 1). 
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(39) The supply of brokering services and the supply of technical assistance in respect of the goods 
listed in Annex III or in Annex IV to this Regulation should be subject to prior authorisation in 
order to prevent the brokering services or the technical assistance from contributing to the use of 
the goods to which they relate for the purpose of capital punishment, torture or other cruel, inhuman 
or degrading treatment or punishment. 
 
(40) The brokering services and technical assistance which this Regulation subjects to prior 
authorisation should be those that are supplied from within the Union, that is from within territories 
within the territorial scope of the Treaties, including airspace and any aircraft or any vessel under 
the jurisdiction of a Member State. 
 
(41) When authorising the supply of technical assistance related to goods listed in Annex III to this 
Regulation, the competent authorities should endeavour to ensure that the technical assistance and 
any training on the use of such goods that would be supplied or offered in conjunction with the 
technical assistance for which the authorisation is requested are provided in such a way that they 
promote law enforcement standards that respect human rights and contribute to the prevention of 
torture and other cruel, inhuman or degrading treatment or punishment. 
 
(42) In order to prevent economic operators from deriving benefits from transporting goods which 
could be used for capital punishment, torture or other cruel, inhuman or degrading treatment or 
punishment and which pass through the customs territory of the Union on their way to a third 
country, it is necessary to prohibit transport within the Union of such goods, if they are listed in 
Annex III or Annex IV to this Regulation, provided the economic operator has knowledge of the 
intended use. 
 
(43) The Guidelines to EU Policy towards third countries on torture and other cruel, inhuman or 
degrading treatment or punishment provide, inter alia, that the Heads of Mission in third countries 
will include in their periodic reports an analysis of the occurrence of torture and other cruel, 
inhuman or degrading treatment or punishment in the State of their accreditation, and the measures 
taken to combat it. It is appropriate for the competent authorities to take those and similar reports 
made by relevant international and civil society organisations into account when deciding on 
requests for authorisations. Such reports should also describe any equipment used in third countries 
for the purpose of capital punishment or for the purpose of torture and other cruel, inhuman or 
degrading treatment or punishment. 
 
(44) While customs authorities should share certain information with other customs authorities 
using the customs risk management system in accordance with Union customs legislation, the 
competent authorities referred to in this Regulation should share certain information with other 
competent authorities. It is appropriate to require that the competent authorities use a secure and 
encrypted system for the exchange of information on denials. To that end, the Commission should 
make available a new functionality in the existing system set up pursuant to Article 19(4) of 
Regulation (EC) No 428/2009. 
 
(45) To the extent that it concerns personal data, processing and the exchange of information should 
comply with the applicable rules on processing and the exchange of personal data in accordance 
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with Regulation (EU) 2016/679 of the European Parliament and of the Council27 and Regulation 
(EU) 2018/1725 of the European Parliament and of the Council28. 
 
(46) In order to adopt the provisions necessary for the application of this Regulation, the power to 
adopt acts in accordance with Article 290 of the Treaty on the Functioning of the European Union 
should be delegated to the Commission in respect of amendments to Annexes I to IX to this 
Regulation. It is of particular importance that the Commission carry out appropriate consultations 
during its preparatory work, including at expert level, and that those consultations be conducted in 
accordance with the principles laid down in the Interinstitutional Agreement of 13 April 2016 on 
Better Law-Making29. In particular, to ensure equal participation in the preparation of delegated 
acts, the European Parliament and the Council receive all documents at the same time as Member 
States' experts, and their experts systematically have access to meetings of Commission expert 
groups dealing with the preparation of delegated acts. 
 
(47) In order to allow the Union to respond quickly when new goods which could be used for 
capital punishment, torture or other cruel, inhuman or degrading treatment or punishment, are 
developed, and where there is a clear and immediate risk that those goods will be used for purposes 
that entail such human rights abuses, it is appropriate to provide for the immediate application of 
the relevant Commission act, where, in the case of amendment of Annex II or III to this Regulation, 
there are imperative grounds of urgency for such amendment. In order to allow the Union to 
respond quickly when one or more third countries either approve certain goods for use for capital 
punishment, or accept or violate an international commitment to abolish capital punishment for all 
crimes, it is appropriate to provide for the immediate application of the relevant Commission act, 
where, in the case of amendment of Annex IV or V to this Regulation, imperative grounds of 
urgency so require. Where the urgency procedure is followed, it is of particular importance that the 
Commission carry out appropriate consultations during its preparatory work, including at expert 
level. 
 
(48) A coordination group should be established. The group should serve as a platform for Member 
States' experts and the Commission to exchange information on administrative practices and to 
discuss questions of interpretation of this Regulation, technical issues with respect to the goods 
listed, developments related to this Regulation and any other questions that may arise. The group 
should, in particular, be able to discuss issues related to the nature and the intended effect of goods, 
the availability of goods in third countries and the question whether goods are specifically designed 
or modified for capital punishment or for torture or other cruel, inhuman or degrading treatment or 
punishment. If the Commission decides to consult the group when preparing delegated acts, it 
should do so in accordance with the principles laid down in the Inter-institutional Agreement of 13 
April 2016 on Better Law-Making. 
 

																																																								
27 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection of 
natural persons with regard to the processing of personal data and on the free movement of such data, and repealing 
Directive 95/46/EC (General Data Protection Regulation) (OJ L 119, 4.5.2016, p. 1). 
28 Regulation (EU) 2018/1725 of the European Parliament and of the Council of 23 October 2018 on the protection 
of natural persons with regard to the processing of personal data by the Union institutions, bodies, offices and 
agencies and on the free movement of such data, and repealing Regulation (EC) No 45/2001 and Decision No 
1247/2002/EC (OJ L 295, 21.11.2018, p. 39). 
29 OJ L 123, 12.5.2016, p.1. 
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(49) The Commission does not procure equipment for law enforcement purposes since it is not 
responsible for maintenance of law and order, proceedings in criminal matters or the enforcement 
of judicial decisions in criminal matters. Therefore, a procedure should be established to ensure 
that the Commission receives information on non-listed law enforcement equipment and products 
marketed in the Union in order to ensure that the lists of goods whose trade is prohibited or 
controlled are updated to take account of new developments. When addressing its request to the 
Commission, the requesting Member State should forward its request to add goods to Annex II, to 
Annex III or to Annex IV to this Regulation to other Member States. 
 
(50) The measures of this Regulation are intended to prevent both capital punishment and torture 
and other cruel, inhuman or degrading treatment or punishment in third countries. They comprise 
restrictions on trade with third countries in goods that could be used for the purpose of capital 
punishment or for the purpose of torture and other cruel, degrading or inhuman treatment or 
punishment. It is not considered necessary to establish similar controls on transactions within the 
Union as, in the Member States, capital punishment does not exist and Member States will have 
adopted appropriate measures to outlaw and prevent torture and other cruel, inhuman or degrading 
treatment or punishment. 
 
(51) The Guidelines to EU Policy towards third countries on torture and other cruel, inhuman or 
degrading treatment or punishment state that, in order to meet the objective of taking effective 
measures against torture and other cruel, inhuman or degrading treatment or punishment, measures 
should be taken to prevent the use, production and trade of equipment which is designed to inflict 
torture or other cruel, inhuman or degrading treatment or punishment. It is up to the Member States 
to impose and enforce the necessary restrictions on the use and production of such equipment. 
 
(52) The Commission and the Member States should inform each other of the measures taken under 
this Regulation and of other relevant information at their disposal in connection with this 
Regulation. 
 
(53) Member States should lay down rules on penalties applicable to infringements of the 
provisions of this Regulation and ensure that they are implemented. Those penalties should be 
effective, proportionate and dissuasive, 
 
 


