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Article 12 Criteria for granting export authorisations 
 
1.   Decisions on applications for authorisations in respect of the export of goods listed in Annex 
III shall be taken by the competent authorities, taking into account all relevant considerations, 
including in particular whether an application in respect of an essentially identical export has 
been dismissed by another Member State in the preceding three years and considerations about 
intended end-use and the risk of diversion. 
 
Comment:  
The term “essentially identical” is defined by Article 13(5) of the Dual-Use Regulation. For this 
Regulation an essentially identical transaction means a transaction of an item with essentially 
identical parameters or technical characteristics to the same end-user or consignee. 
 
2. The competent authority shall not grant any authorisation when there are reasonable grounds to 
believe that goods listed in Annex III might be used for torture or other cruel, inhuman or 
degrading treatment or punishment, including judicial corporal punishment, by a law enforcement 
authority or any natural or legal person in a third country. 
 
Comment:  
The Commission has drafted a proposal for Guidance for application of articles 11 and 12 regarding 
the export of certain medicinal products35. It aims at helping Member States’ authorities to decide 
on an application for export authorisation for listed barbiturates, taking into account that certain 
countries and territories represent a higher risk of use for capital punishment than other countries 
and territories, and that normal medical use of these products does not amount to torture or cruel, 
inhuman or degrading treatment. The document is not legally binding for Member States’ 
authorities. 
It classified end-use countries into three groups (“low”, “medium” and “high risk” countries) and 
established a set of different conditions/criteria to authorise or not the export. 
 
High risk countries are countries that retains capital punishment in law as a criminal sanction 
and which is known to allow or use lethal injections as a method of execution. For this group the 
authorisation should be denied unless it is satisfied that adequate measures have been taken to 
avoid diversion to law enforcement authorities and use for capital punishment of the medicinal 
products. 
Low risk countries are countries that have abolished capital punishment in law (de jure) for all 
crimes. The export authorisation may be granted after assessing the risk that the medicinal products 
would be transferred or supplied to a country or territory that presents a high or medium risk of 
use for capital punishment. 
Medium risk countries are countries that have not abolished capital punishment in law for all 
crimes but which is not known to allow or use lethal injection as a method of execution. The export 
authorisation may be granted after assessing the risk that the medicinal products would be used for 
capital punishment in the country or territory of destination and the risk that they would be 

																																																								
35Commission Staff working document SEC(2011) 1624 final (20 December 2011). 
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transferred or supplied to a law enforcement authority in another country or territory that presents 
a medium or high risk of use for capital punishment. 
 
The competent authority shall take into account: 
 

(a) Available international court judgements, 
 
(b) Findings of the competent bodies of the UN, the Council of Europe and the EU, and 
reports of the Council of Europe's European Committee for the Prevention of Torture and 
Inhuman or Degrading Treatment and Punishment and of the UN Special Rapporteur on 
Torture and other cruel, inhuman or degrading treatment or punishment. 

 
Other relevant information, including available national court judgements, reports or other 
information prepared by civil society organisations and information on restrictions on exports of 
goods listed in Annexes II and III applied by the country of destination, may be taken into 
account. 
 
Complementary information: 
Competent UN Bodies involved in the elaboration of human rights policies can be classified 
according to the document that constitutes a legal base of creation thereof. These bodies benefit 
from a secretariat support of the Human Rights Council and Treaties Division of the Office of the 
High Commissioner for Human Rights. 
Charter-based bodies created under the provisions of UN Charter include: 
   - UN Human Rights Council; 
   - Universal Periodic Review; 
   - Commission on Human Rights (replaced by the Human Rights Council); 
   -  Special Procedures of the Human Rights Council. 
Treaty-based bodies created under the international human rights treaties are represented by:  
   - Human Rights Committee (CCPR); 
   - Committee on Economic, Social and Cultural Rights (CESCR); 
   - Committee on the Elimination of Racial Discrimination (CERD); 
   - Committee on the Elimination of Discrimination against Women (CEDAW); 
   - Committee Against Torture (CAT) &Optional Protocol to the Convention against Torture   

(OPCAT) - Subcommittee on Prevention of Torture ; 
   - Committee on the Rights of the Child (CRC); 
   - Committee on Migrant Workers (CMW); 
   - Committee on the Rights of Persons with Disabilities (CRPD). 
 
The European Committee for the Prevention of Torture and Inhuman or Degrading 
Treatment and Punishment (CPT) was established by the Article 1 of the European Convention 
for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment36. It constitutes 
one of the main instruments of the Council of Europe, which seeks to guarantee the respect for and 
observance of human rights and the prevention of violations.  

																																																								
36 European Convention for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment is 
available at: http://www.cpt.coe.int/en/documents/ecpt.htm. 
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Experts in various fields are the members of the CPT. They precede though visits of places of 
detention to which they have, in principle, an unlimited access. One of the main achievements of 
CPT activities is the elaboration of set of standards relating to the treatment of persons deprived of 
their liberty. In addition, every year the CPT publishes an Annual General Report on its activities, 
those reports are available at: https://www.coe.int/en/web/cpt/annual-reports. 
 
The UN Special Rapporteur on Torture and other cruel, inhuman or degrading treatment or 
punishment is an expert with a 3-year mandate, appointed by the United Nations Commission on 
Human Rights. The mandate of a Rapporteur includes following activities:  
   -  transmitting appeals to States concerning persons suspected of being at risk of torture and 
communications on past cases of torture;  
   - undertaking country visits; and  
   - submitting annual reports on activities to the Human Rights Council and the General 
Assembly.  
These reports are available at: http://ap.ohchr.org/documents/dpage_e.aspx?m=103. 
 
 
Comment:  
Some Member States have extended the application of the criteria established by the Council 
Common Position 2008/944/CFSP of 8 December 200837 defining common rules governing 
control of exports of military technology and equipment to the trade of goods listed in Annex III.  
 
 
3. The rules laid down in the second and third subparagraphs shall apply to the verification of the 
intended end-use and the risk of diversion. 
 
 If the manufacturer of goods listed in point 3.2 or 3.3 of Annex III requests an authorisation for 
exporting such goods to a distributor, the competent authority shall make an assessment of the 
contractual arrangements made by the manufacturer and the distributor and of the measures that 
they are taking to ensure that these goods and, if applicable, the products in which they will be 
incorporated will not be used for torture or other cruel, inhuman or degrading treatment or 
punishment. 
 
If an authorisation is requested for exporting goods listed in point 3.2 or 3.3 of Annex III to an 
end-user, the competent authority may, when assessing the risk of diversion, take into account the 
contractual arrangements that apply and the end-use statement signed by the end-user, if such a 
statement is provided. If no end-use statement is provided, it shall be up to the exporter to 
demonstrate who will be the end-user and what use will be made of the goods. If the exporter 
fails to provide sufficient information on the end-user and the end-use, the competent authority 
shall be deemed to have reasonable grounds to believe that the goods might be used for torture or 
other cruel, inhuman or degrading treatment or punishment. 
 
 
 

																																																								
37OJ L 335, 13.12.2008, p. 99. 



Article 12 

 50 

Comment:  
Products listed under 3.2 and 3.3 of Annex III are the two mains medicinal that are used to execute 
death penalty: 
3.2. Pelargonic acid vanillylamide (PAVA) (CAS RN 2444-46-4) (CN code ex2924 29 98) ; 
3.3. Oleoresin capsicum (OC) (CAS RN 8023-77-6) (CN code ex 3301 90 30). 
 
4. In addition to the criteria set out in paragraph 1, when assessing an application for a global 
authorisation, the competent authority shall take into consideration the application by the exporter 
of proportionate and adequate means and procedures to ensure compliance with the provisions 
and objectives of this Regulation and with the terms and conditions of the authorisation. 
 
Comment:  
The objective of this paragraph is to encourage Member States to require from exporters an 
implementation of an effective internal compliance programme (ICP) before granting a global 
authorisation.  
 


