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Article 2 
 
For the purposes of this Regulation: 

1. “Dual-use items” shall mean items, including software and technology, which can be 
used for both civil and military purposes, and shall include all goods which can be 
used for both non-explosive uses and assisting in any way in the manufacture of 
nuclear weapons or other nuclear explosive devices;  

 
Comment: Definition of dual-use “items” 
The definition of dual-use items, used by this Regulation, attempts to mix together two 
different understandings of the term: the distinction between military/non-military purposes 
(i.e. the Wassenaar Arrangement, Australia Group and MTCR definitions) and the distinction 
between nuclear/non-nuclear purposes (i.e. the NSG definition). 
 
The Regulation makes no distinction between used and new items. Both are covered (see the 
General Note 3 to Annex 1). 

 
Comment: Dual-use items covered by this Regulation are listed in Annex I. This control list 
is comprehensive and compulsory for Member States’ licencing authorities. It does not 
leave room for national appreciation or interpretation if an item shall be or not submitted to 
authorisation. 
Nevertheless, if a dual-use item is not listed in Annex I, this does not necessarily mean that it 
does not need an export, transit or brokering authorisation. Such authorisation can be required 
by a national export control list or can result from the implementation of a “catch-all” clause 
(see articles 4, 5, 6 and 8). 

 
Comment: Understanding of the term “technology” by the Member States 
If technology in the public domain and basic scientific research is not covered by this 
Regulation (see below), it seems that, for some Member States, industries do not conduct 
basic research because the aim thereof is always to develop a marketable product and, 
consequently, the industry will not publish its results unrestrictedly. Thus, for such Member 
States, any export of technology has to be submitted to authorisation without considering if it 
is a technology stemming from the public domain or basic scientific research. 
 
The understanding of the term and its exceptions are controversial especially concerning 
university research activities. Academic research activities and, in particular, fundamental 
research consists in experimental or theoretical work undertaken primarily to acquire new 
knowledge of the underlying foundations of phenomena and observable facts, without any 
direct practical application or use in view. Hence, potential end-uses will be almost 
impossible to assess during the research, as long as applications do not constitute an objective 
for the researcher. Only when results will be published and debated within the scientific 
community, potential applications and potential WMD uses might emerge and be developed. 
Facing the difficulty to evaluate the WMD proliferation risks of fundamental research, certain 
export control authorities have thought to constraint universities to submit scientific 
contributions to risk assessment before publication. The challenge, considering the amount of 
scientific publications to review, appeared to be not realistic and focusing only on pre-
identified sensitive fields of research, like nuclear physics or research programs using 
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controlled technology, would have been useless. These research programs are already 
submitted to trade control rules as long as they are using controlled equipment and 
technology. Therefore, the objective to detect proliferation risk of research programs, not 
involved in a sensitive sector or not using listed items, could not be easily achieved.  
 
Comment: Technology not covered by this Regulation 
The General Technology Note, the Nuclear Technology Note and the General Software Note 
of Annex I of this Regulation exempt from export authorisation any technology which derives 
from the public domain and is necessary for the basic scientific research or constitutes the 
minimum necessary for patent application.  
Public domain should be understood as a technology available without any restrictions 
upon further dissemination (copyright does not remove technology from the public 
domain). 
Basic scientific research means experimental or theoretical work undertaken principally to 
acquire new knowledge of the fundamental principles and of phenomena or observable facts, 
not primarily directed towards a specific practical aim or objective. 
 
An authorisation covers the minimum technology necessary for the installation, operation, 
maintenance and repair of the items supplied. It provides operating instructions and some 
basic specifications. An everyday example would be the type of technical manual supplied 
with a television or washing machine. 
 
Technology normally not included in the export authorisation is: 
- The technology required to develop a complete system if the items exported are only   
 components of that system; 
- The technology related to a previous authorisation, but not essentially different from the  
  technology that was originally supplied (handbooks or publications relating to equipment 
that has been upgraded since its original supply). 
 
2. “Export” shall mean: 
(i) an export procedure within the meaning of Article 161 of Regulation (EEC) No 2913/92 
(the Community Customs Code);  
  
Comment:  
This Regulation does not establish specific provisions for “temporary export” of dual-use 
items. Temporary exports concern transfers of controlled items for a fair or an exhibition that 
afterwards would be re-imported to the EU without any changes. Such transfer should 
normally be submitted to the standard export control rules, unless it is covered, for certain 
countries, by the EU General Export Authorisation (GEA) 004.  
 
Complementary information:  
The legal basis of the EU customs territory is: 
- Article 355 and Annex II of the TFEU;  
- Article 3 of the Community Customs Code19 as well as a number of other definitions found 
in the Community Customs Code. 
It should be emphasised that the Community Customs Code has been repealed by the Union 
Custom Code (Regulation (EU) 952/2013 of the European and of the Council OJ L 269, 
10/10/2013). Its substantive provisions apply since 1 May 2016. 
 
19 This provision is replaced by article 4 of the UCC. 
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Community Customs Code: 
Article 320“1. The customs territory of the Community shall comprise: 
- The territory of the Kingdom of Belgium, 
- The territory of the Kingdom of Denmark, except the Faroe Islands and Greenland, 
- The territory of the Federal Republic of Germany, except the Island of Heligoland and the 
territory of Büsingen (Treaty of 23 November 1964 between the Federal Republic of Germany 
and the Swiss Confederation), 
- The territory of the Hellenic Republic,  
- The territory of the Kingdom of Spain, except Ceuta and Melilla, 
- The territory of the French Republic, except the overseas territories and Saint-Pierre and 
Miquelon 
- The territory of Ireland, 
- The territory of the Italian Republic, except the municipalities of Livigno and Campione 
d'Italia and the national waters of Lake Lugano which are between the bank and the political 
frontier of the area between Ponte Tresa and Porto Ceresio, 
- The territory of the Grand Duchy of Luxembourg,  
- The territory of the Kingdom of the Netherlands in Europe,  
- The territory of the Republic of Austria,  
- The territory of the Portuguese Republic, 
- The territory of the Republic of Finland,  
- The territory of the Kingdom of Sweden, 
-The territory of the United Kingdom of Great Britain and Northern Ireland and of the 
Channel Islands and the Isle of Man21, 
- The territory of the Czech Republic, 
- The territory of the Republic of Estonia, 
- The territory of the Republic of Cyprus,  
- The territory of the Republic of Latvia,  
- The territory of the Republic of Lithuania,  
- The territory of the Republic of Hungary,  
- The territory of the Republic of Malta,  
- The territory of the Republic of Poland,  
- The territory of the Republic of Slovenia,  
- The territory of the Slovak Republic, 
- The territory of the Republic of Bulgaria 
- The territory of Romania 
- The territory of Croatia 
 
2. The following territories situated outside the territory of the Member States shall, taking 
the conventions and treaties applicable to them into account, be considered to be part of the 
customs territory of the Union: 
(a) FRANCE 
The territory of the principality of Monaco as defined in the Customs Convention signed in 
Paris on 18 May 1963 (Official Journal of the French Republic of 27 September 1963, p. 
8679) 
(b) CYPRUS 
The territory of the United Kingdom Sovereign Base Areas of Akrotiri and Dhekelia as 
 
20 This provision is replaced by article 4 of the UCC. 
21 This provision may be subject to changes after the EU Treaties cease to apply to the United Kingdom, as a 
consequence of Brexit.  
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defined in the Treaty concerning the Establishment of the Republic of Cyprus, signed in 
Nicosia on 16 August 1960 (United Kingdom Treaty Series No 4 (1961) Cmnd. 1252). 
 
3. The customs territory of the Union shall include the territorial waters, the inland maritime 
waters and the airspace of the Member States, and the territories referred to in paragraph 2, 
except for the territorial waters, the inland maritime waters and the airspace of those 
territories which are not part of the customs territory of the Community pursuant to 
paragraph 1”. 
 
Article 16122 “1. The export procedure shall allow Community goods to leave the customs 
territory of the Community.  
Exportation shall entail the application of exit formalities including commercial policy 
measures and, where appropriate, export duties. 
2. With the exception of goods placed under the outward processing procedure or a transit 
procedure pursuant to Article 163, and without prejudice to Article 164, all Community goods 
intended for export shall be placed under the export procedure. 
3. Goods dispatched to Heligoland shall not be considered to be exports from the customs 
territory of the Community. 
4. The case in which and the conditions under which goods leaving the customs territory of 
the Community are not subject to an export declaration shall be determined in accordance 
with the committee procedure. 
5. The export declaration must be lodged at the customs office responsible for supervising the 
place where the exporter is established or where the goods are packed or loaded for export 
shipment. Derogations shall be determined in accordance with the committee procedure.” 
 
(ii) a re-export within the meaning of Article 182 of that Code but not including items in 
transit and 
 
Complementary information: Community Customs Code23 Article 182 
“1. Non-Community goods may be:  
- Re-exported from the customs territory of the Community;  
- Destroyed;  
- Abandoned to the exchequer where national legislation makes provision to that effect.  
2. Re-exportation shall, where appropriate, involve application of the formalities laid down 
for goods leaving, including commercial policy measures.  
Cases in which non-Community goods may be placed under a suspensive arrangement with a 
view to non-application of commercial policy measures on exportation may be determined in 
accordance with the committee procedure.  
3. Save in cases determined in accordance with the committee procedure, destruction shall be 
the subject of prior notification of the customs authorities. The customs authorities shall 
prohibit re-exportation should the formalities or measures referred to in the first 
subparagraph of paragraph 2 so provide. Where goods placed under an economic customs 

 
22 Council Regulation (EEC) No. 2913/92 of 12 October 1992 establishing the Community Customs Code (OJ L 
302, 19/10/1992, p. 1). This Article becomes the Articles 176, 177 and 178 of the modernised Customs Code. 
The Title VIII Goods taken out of the custom territory of the Union Custom Code includes the previous 
provisions of article 162. 
23 Council Regulation (EEC) No. 2913/92 of 12 October 1992 establishing the Community Customs Code (OJ L 
302, 19/10/1992, p. 1). This Article becomes Articles 127, 168 and 179 of the modernised Customs Code. The 
Title VIII Goods taken out of the custom territory of the Union Custom Code includes the previous provisions of 
article 182. 
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procedure when on Community customs territory are intended for re-exportation, a customs 
declaration within the meaning of Articles 59 to 78 shall be lodged. In such cases, Article 
161(4) and (5) shall apply.  
Abandonment shall be put into effect in accordance with national provisions. 
4. Destruction or abandonment shall not entail any expense for the exchequer. 
5. Any waste or scrap resulting from destruction shall be assigned a customs-approved 
treatment or use prescribed for non-Community goods.  
It shall remain under customs supervision until the time laid down in Article 37(2).”  
 
(iii) transmission of software or technology by electronic media, including by fax, telephone, 
electronic mail or any other electronic means to a destination outside the European 
Community; it includes making available in an electronic form such software and technology 
to legal and natural persons and partnerships outside the Community. Export also applies to 
oral transmission of technology when the technology is described over the telephone; 
 
Comment: Basic principles regarding the export control of software and technology by 
intangible means of transfer (usually designed by the acronym ITT - intangible 
technology transfers). 
The basic principle applicable to controls of intangible transfers of technology is that the 
“online” world should be controlled in the same proportionate manner as the “offline” world 
(i.e. when a controlled technology is sent in the form of a CD-Rom by post to a third country 
it is subject to authorisation. Therefore, if the same controlled information (as the information 
contained in the CD-Rom) is sent by e-mail, it shall also be controlled). 
 
It should be noted that the European Union’s general export authorisation EU 001 covers also 
ITT to Australia, Canada, United States of America, Japan, Norway, New Zealand and 
Switzerland24 (see comment under Article 4a of the Joint Action). Such extension is not 
presently applicable for the other EU GEA (Annex IIb to g). 
 
Some EU Member States grant global licences for ITT. Details on national provisions of the 
Member States are listed under Article 3.1. 
 
The main difficulty that occurs, while controlling intangible transfers, is that border controls 
by customs authorities are impossible due to the nature of these transfers. Therefore, in order 
to ensure compliance with export control regulations, national authorities can conduct various 
audits of companies and institutions or intercept telecommunications to detect illegal transfers 
of software and technology. 
 
Movement	of	natural	persons:	
The transfer of technology through cross-border movement of natural persons is not covered 
by this Regulation (Article 7) but it is partly covered by the Joint Action CFSP/401/2000. 
See comment related to Article 1 of the Joint Action. 
 
It should be noted that neither this Regulation nor the Joint Action cover ITT made through 
the movement of foreign citizens into the EU (third-country citizens following courses at 
 
24 Since the entry into force of Regulation (EU) 2019/496 of the European Parliament and of the Council of 25 
March 2019 amending Council Regulation (EC) No 428/2009 by granting a Union general export authorisation 
for the export of certain dual-use items from the Union to the United Kingdom (OJ LI 85/20 of 27/03/2019) the 
United Kingdom of Great Britain and Northern Ireland are added to the list of beneficiaries of the EU General 
Export Authorisation 001. 
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universities, research centres or participating in industry research and development programs 
in the EU). Nevertheless, it does not mean that such ITT (called “deemed export” in the 
United States export control system) are beyond any control. They could be ruled by other 
policies, such as visa policies or national security objectives, outside the scope of this 
Regulation.  
 
Web server 
The question of which technology could be installed on and downloaded from a web server 
has been controversial, mainly due to the difficulty to define precisely the location of the 
server. Nevertheless, the new provisions added in 2008 have included the transfer control of 
EU technology through a web server established outside of the EU. Therefore, such 
transaction shall be in principle submitted to authorisation, even if it remains unclear how 
Member States’ export control authorities would implement it.  
 
Intranet 
Making technology accessible on a company’s intranet constitutes an electronic transfer. An 
authorisation will be necessary if such technology is accessible to employees of the company 
situated outside the EU. Moreover, if the company’s employees have access to controlled 
technology through intranet while travelling outside the EU, such access should also be 
submitted to authorisation even if an employee has no intention to pass the technology to 
another person abroad.  
 
Accessing emails and taking laptop overseas 
In principle access to email and reading documents containing controlled technology abroad 
will be considered as an export and will require an authorisation. But, what should the 
recipient do with emails he/she did not ask for, when the sender has no idea that the recipient 
was out of the country?  Moreover, when the recipient will go back home with his laptop 
containing controlled information, he might have to ask again for an authorisation for 
(re)exporting technology that he/she has involuntarily received.  
To face such situation, some Member States grant general/global authorisations to exporters.   
 
 
3. “Exporter” shall mean any natural or legal person or partnership: 
(i) on whose behalf an export declaration is made, that is to say the person who, at the time 
when the declaration is accepted, holds the contract with the consignee in the third country 
and has the power for determining the sending of the item out of the customs territory of the 
Community. If no export contract has been concluded or if the holder of the contract does not 
act on its own behalf, the exporter shall mean the person who has the power for determining 
the sending of the item out of the customs territory of the Community; 
 
(ii) which decides to transmit or make available software or technology by electronic media 
including by fax, telephone, electronic mail or by any other electronic means to a destination 
outside the Community. 

 
Comment:  
The term consignee has to be understood as the first recipient of items in the country of final 
destination. This may be where the export remains (in which case the consignee will be the 
end-user), but not necessarily. The consignee can be an authorised distributor, associated 
company, agent or anyone else. 
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Where the benefit of a right to dispose of the dual-use item belongs to a person established 
outside the Community pursuant to the contract on which the export is based, the exporter 
shall be considered to be the contracting party established in the Community. 
 
 
Comment:  
The term exporter is used only for the transfer of dual-use items to a third country and not for 
the movement of items within the EU customs territory. See also comment on Article 22.  
 
4. “Export declaration” shall mean the act whereby a person indicates in the prescribed form 
and manner the wish to place dual-use items under an export procedure; 
 
5. “Brokering services” shall mean: 

 - the negotiation or arrangement of transactions for the purchase, sale or supply of 
dual-use items from a third country to any other third country; or 

 - the selling or buying of dual-use items that are located in third countries for their 
transfer to another third country. 

 
For the purposes of this Regulation the sole provision of ancillary services is excluded from 
this definition. Ancillary services are transportation, financial services, insurance or re-
insurance, or general advertising or promotion; 
 
Comment:  
Generally speaking, the exclusion of ancillary services from the scope of brokering services 
can be considered as a loophole of the Regulation. As concerns EU law, ancillary services are 
regularly covered by Council decisions implementing resolutions of the UN Security Council 
on restrictive measures against third countries. These provisions do not explicitly include nor 
exclude brokering activities related to ancillary services. The Council uses more vague 
wording and speaks about “direct or indirect” supply of controlled items. As long as 
brokering activities consist in an indirect supply of items, including transport and financial 
services, brokering of ancillary services could be considered as covered by these specific 
Council decisions, such as the Council Decision 2011/273/CFSP of 9 May 2011 concerning 
restrictive measures against Syria25, Article 1.2: “it shall not apply to: 
a) Provide, directly or indirectly, technical assistance, brokering services or other services 
related to the items referred to in paragraph 1 or related to the provision, manufacture, 
maintenance and use of such items, to any natural or legal person, entity or body in, or for 
use in, Syria; 
b) Provide, directly or indirectly, financing or financial assistance related to the items 
referred to in paragraph 1, including in particular grants, loans and export credit insurance, 
for any sale, supply, transfer or export of such items, or for the provision of related technical 
assistance, brokering services or other services to any natural or legal person, entity or body 
in, or for use in, Syria; 
c) Participate, knowingly and intentionally, in activities, the object or effect of which is to 
circumvent the prohibitions referred to in points (a) or (b).” 
 

 
25 Council Decision 2011/273/CFSP of 9 May 2011 concerning restrictive measures against Syria (OJ L 121, 
10/05/2011, p. 11). 
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6. “Broker” shall mean any natural or legal person or partnership resident or established in a 
Member State of the Community that carries out services defined under point 5 from the 
Community into the territory of a third country; 
 
 
Comment: 
Brokering services carried out by an EU broker (established in or resident of the EU) when 
he/she is travelling outside of the EU and if the transaction is not accounted in the EU will not 
be ruled by this Regulation. 
Nevertheless, some Member States can introduce specific provisions covering services that 
occur outside the European Union. The Netherlands’ legislation, for instance, provides a 
distinct definition. 
 
 
7. “Transit” shall mean a transport of non-Community dual-use items entering and passing 
through the customs territory of the Community with a destination outside the Community;  
 
Comment:  
Due to the principle of free movement of goods and technology within the European Union, a 
transfer of dual-use items between two Member States, passing through a third one, will not 
be considered as a transit operation under this Regulation.  
Dedicated provisions to the control of transit have been introduced in 2009 and several issues 
still need to be implemented by the Member States and require further harmonisation.  
The control of transit operations requires a close collaboration between the licencing and the 
customs authorities. Hence, the first practical difficulty stems from the fact that the definition 
used by licencing authorities (Article 2(7) of Regulation 428/2009) is different from that used 
by customs (Article 91 of Community Customs Code (CCC))26. Moreover, the definition of 
“transit” used by this Regulation does not necessarily match with the one applied by the 
national legislation of certain Member States. As for certain Benelux countries (the 
Netherlands and Luxembourg) transit means a transport of non-Community goods entering 
and passing through the customs territory of the European Community, if the items will have 
to change means of transport on the Benelux territory (carry out and/or carry in another means 
of transportation which could be the same plane, boat or truck). Regarding the 
implementation of this Regulation, this difference does not have direct consequences (see 
Article 3). 
Belgium (Flemish Region): Art. 1, 3° of the Decision of the Flemish Government of 14 
March 2014 refers directly to Art. 2, 7° of Regulation 428/2009. 
 
The extensive wording of Article 2(7) has predisposed Member States to apply a transit 
procedure to the following scenarios: 
  - Items remain on board; 
  - Items are unloaded;  
  - Transhipment; 
  - Means of transport are to be changed.  
 
However, a handling of transactions that involve a change of destination appears to be subject 
to different interpretations. Whereas some Member States consider a change of destination as 

 
26 This provision is replaced by article 226 of the UCC. 
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a switch to an export procedure, others continue to apply transit provisions as long as the final 
destination is a third country.  
 
From the practical point of view, according to Article 37 CCC27 every transit of dual-use 
items may be subject to customs controls. In order to identify suspicious transactions, customs 
authorities undertake various risk management activities (Article 4 CCC)28, supervise the 
summary declarations (Article 36a CCC29 as implemented by Article 30A of Consolidated 
implementing provisions), etc. When a suspicious transaction is blocked, a licensing authority 
has three possibilities: 
1) Prohibit the transfer: in this case, it is important to know to whom the prohibition is 
addressed. According to Article 182(d)(3) CCC30, some Member States address it to the 
person responsible for the carriage, i.e. the person who brings the goods or any person who is 
able to present the goods to the competent customs authority.   
2) Require a licence: in this case, it is essential to know who should apply for the licence. 
Some Member States refer to the exporter established in the third country, who is invited to 
solicit an EU legal representative.     
3) Decide that the transfer will not be subject to any additional controls. 
 
A prohibition of a transfer is a lengthy procedure, which should not be limited by any kind of 
time frame in order to allow the licensing and customs authorities proceeding with all 
necessary controls and assessments. Currently, there is no common approach as regards the 
financial charges’ responsibility. Some Member States address these costs to the person 
responsible for the carriage, i.e. the person who brings the goods or any person who is able to 
present the goods to the competent customs authority (Article 182(d)(3) CCC).  
 
Since the Union Custom Code entered into force (2016), transit is ruled by Chapter 2 Transit 
of Title VII Special provisions. 
 
Finally, while considering the return of the items to the third country, some Member States 
consider it as a re-export and require an export authorisation.    
 
8. “Individual export authorisation” shall mean an authorisation granted to one specific 
exporter for one end user or consignee in a third country and covering one or more dual-use 
items; 
 
Comment:  
Member States’ licensing authorities may understand the exact coverage of an individual 
licence differently. The export of a listed facility could require one individual licence or 
several individual licences (one for each listed items of the facility to be exported) depending 
in which Member State the export application will be submitted. 
One licence for the whole facility: Belgium (Flemish Region), Bulgaria, Denmark, 
Estonia, France, Greece, Ireland Luxembourg, Poland and Slovenia. 
Several licences needed: none. 
Both options available: Finland, the Netherlands, Slovakia, Spain and Belgium (Walloon 
Region). 

 
27 This provision is replaced by article 134 of the UCC. 
28 This provision is replaced by article 5 of the UCC. 
29 This provision is replaced by article 127 of the UCC. 
30 This provision is replaced by article 267(2) of the UCC. 
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9. “Union General Export Authorisation” shall mean an export authorisation for exports to 
certain countries of destination available to all exporters who respect its conditions and 
requirements for use as listed in Annexes IIa to IIf; 

 
Comment:  
Currently, there are six European Union’s general export authorisations (EU GEA), but the 
European Commission may introduce the possibility of a new EU GEA on low-value 
shipment (the description of different EU GEA and the conditions of use are detailed in the 
comment related to Article 9).  
 
10. “Global export authorisation” shall mean an authorisation granted to one specific exporter 
in respect of a type or category of dual-use item which may be valid for exports to one or 
more specified end users and/or in one or more specified third countries; 
 
Comment:  
A global authorisation is not available in all Member States (see table 9 related to Article 
9(5)). 
 
11. “National general export authorisation” shall mean an export authorisation granted in 
accordance with Article 9(2) and defined by national legislation in conformity with Article 9 
and Annex IIIc; 
 
Comment:  
A national general export authorisation is not available in all Member States (see table 9 
related to Article 9(5)). 
 
12. “Customs territory of the European Union” shall mean the territory within the meaning of 
Article 3 of the Community Customs Code;31 
 
Comment: see comment on Article 1(2). 
 
13. “Non-Community dual-use items” shall mean items that have the status of non-
Community goods within the meaning of Article 4(8) of the Community Customs Code.32 
 
Comment:  
Article 4(8) defines non-Community goods as “goods other than those referred to in 
subparagraph 7. Without prejudice to Articles 163 and 164, Community goods shall lose their 
status as such when they are actually removed from the customs territory of the Community”. 
 
Paragraph 7 defines Community goods as goods  
“- Wholly obtained in the customs territory of the Community under the conditions referred to 
in Article 23 and not incorporating goods imported from countries or territories not forming 
part of the customs territory of the Community. Goods obtained from goods placed under a 

 
31 This provision is replaced by article 4 of the UCC. 
32 This provision is replaced by article 5(24) of the UCC. 
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suspensive arrangement shall not be deemed to have Community status in cases of special 
economic importance determined in accordance with the committee procedure, 
- Imported from countries or territories not forming part of the customs territory of the 
Community which have been released for free circulation, 
- Obtained or produced in the customs territory of the Community, either from goods referred 
to in the second indent alone or from goods referred to in first and second indents”. 
 
Since the entry into force of the Union Custom Code (2016), the term “non-community 
goods” has been changed into non-Union goods, defined by article 5(23). 


